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DUNBARTON ZONING BOARD OF ADJUSTMENT

MONDAY, OCTOBER 18, 2010

DUNBARTON TOWN OFFICES – 7:00 P.M. 

The regular monthly meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trottier presiding.  The following members were present: 


John Trottier, Chairman


Alison Vallieres, Secretary


Ron Slocum


Dan DalPra


Michael Kaminski, Alternate


Wayne Bracey, Alternate


It was noted for the record that David Nault was absent.


Other Town Officials: 


Barbara McCann, Building, Planning and Zoning Department


Jeff Crosby, Road Agent


Members of the Public:  


James and Judy Stone


Theodore and Deborah Urbanki


Shelley Westenberg


Meeting Posting: 


The Chairman verified with the Secretary that the meeting notice had been posted in three public places 
throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted 
on the Dunbarton Web Page. 


APPROVAL OF PREVIOUS MEETING MINUTES:  Monday, September 20, 2010


MOTION: 


Dan DalPra made a motion that the Dunbarton Zoning Board of Adjustment approve the minutes as 
written for the Monday, September 20, 2010 meeting.  Wayne Bracey seconded the motion.  The 
motion passed by a majority vote with Ron Slocum abstaining because he was not present at the 
meeting.  

CONTINUED PUBLIC HEARING:  DENA L. BROWN (D3-04-06) REQUESTS  A VARIANCE TO ARTICLE 4, SECTION B. OF THE DUNBARTON ZONING ORDINANCE TO ALLOW HER TO SUBDIVIDE AN 8.26 ACRE LOT WITH LESS THAN 300 FEET OF FRONTAGE ON A PUBLIC HIGHWAY AT HER PROPERTY LOCATED ON STARK HIGHWAY SOUTH IN THE LOW DENSITY DISTRICT IN DUNBARTON, NH


Dena Brown appeared before the Zoning Board of Adjustment to discuss her application for a Variance as 
follows: 


Dena explained that she wanted to subdivide an 8.26 acre lot with less than 300 feet of frontage at her 
property located on Stark Highway South in the Low Density District in Dunbarton.  She stated she would 
be purchasing   a small strip of land from Gerry Williams with 50 feet of frontage on Route 13 for access to 
the 8.26 acre lot.


At this point in the meeting, Deborah Urbanik, 27 Flintlock Farm Road, asked where the proposed home 
would be located on the lot.  

Dena Brown stated they did not know at this time.  Don't even know if we can do it yet.  Stated they would 
meet the setbacks of  50 feet from the boundary in any event.  


John Trottier, Chairman, stated he had gone through the previous meeting minutes and was glad that Dena 
Brown had given the Board additional responses as requested to the Criteria as follows: 

Dena Brown presented the following with regard to the Criteria, etc. (see attached letter dated 10/18/10):

b. Granting the variance would be of benefit to the public interest. 


I find this question to be unclear.  Granting this variance would allow me to build one single-family dwelling which would have no more or no less benefit to the public interest than any of your houses or the house I currently live in.  I would also like to point out that the property in question is a field, therefore, has great visibility and is in view of at least 3 houses.  The potential for "monitoring of the neighborhood and general public safety, etc." from this proposed lot is greater than where I currently live because I currently have no houses in view.  


The plan submitted to you does not indicate that the property in question is wooded, therefore, one should not assume that "the existing homes to the north and south which are approximately 400 and 250 feet. respectively from the proposed lot" are not visible from the proposed lot - as indicated by the Board. 

c.  Denial of the variance would result in unnecessary hardship to the owner seeking it.  (Financial hardship is not a basis for a variance, hardship only related to the land.) 

Again, I am unclear as to the meaning of this question, as is Mr. Trottier.  It is difficult for the property owner to answer these questions when the Board also requires clarification. 


We have lived on Flintlock Farm Rd. for 15 years.  We have developed friendships with neighbors, my husband and I both have family that live in this development.  (both of our dads and my two brothers) and we would like to stay in close proximity to all of them.  As our parents age we feel it is extremely important to be close at hand.  Not granting this variance would result in unnecessary hardship to me and my family. 


We have looked for a building lot in this area and have concluded that the lot in question is nicer than any town approved building lot available for sale.  Denial of this variance would result in unnecessary hardship because - other than frontage, this lot exceeds all other requirements and expectations of the town. 

e.  The use would not be contrary to the spirit of the ordinance. 

I do agree with the Board that the lot is not in total conformity with the Zoning District in which it lies.  It meets all requirements except for the requirement of 300 ft. of frontage. 


I understand that the purpose of tis Ordinance "is to promote the health, safety and general welfare of the inhabitants of Dunbarton".  I do not feel that the health, safety or general welfare would be compromised by granting this variance.  Furthermore, as previously noted, the Williams property has 668 feet of frontage on Stark Highway South and would be 7.95 acres in size (after my purchase of .477 acres from Mr. Williams).  Since this is a low density area (5 acre minimum), the Williams property could not be more than a single house lot.  The combined area of my proposed lot and the Williams lot would be 16 acres but only two buildable lots - with 668 feet of road frontage for two driveways.  This would not be contrary to the SPIRIT of the Ordinance.  In fact, I believe it totally conforms to the Spirit of the Ordinance.  

As required by the Board, I have received a Driveway Permit from the N. H. Dept. of Transportation.  Copy has been provided the Board.  


At this point in the Public Hearing, John Trottier, Chairman, stated that he had done research on the new law relative to "Hardship".  He presented a copy of the handout from New Hampshire Office of Energy and Planning to all members of the Zoning Board and also to Dena Brown.  John Trottier stated he felt it would unfair for the members of the Zoning Board to make a decision at this time before getting any guidance or time to read the Handout to better understand the new hardship criteria.  Based on this, he would suggest that Dena Brown come back to the next meeting to be held in November.  
John Trottier read the reference to "Hardship" as follows: 


"(5)  Liberal enforcement of the provisions of the ordinance would result in an unnecessary 
hardship. 


(A)  For purposes of this subparagraph, "unnecessary hardship" means that, owing to special 
conditions of the property that distinguish it from other properties in the area: 


(i)  No fair and substantial relationship exists between the general public purposes of the ordinance 
provision and the specific application of that provision to the property; and 


(ii) the proposed use is a reasonable one. 


(B)  If the criteria in subparagraph (A) are not established, an unnecessary hardship will be deemed 
to exist 
if, and only if, owing to special conditions of the property that distinguish it from other 
properties in the area, the property cannot be reasonably used in strict conformance with the 
ordinance, and a variance is therefore necessary to enable a reasonable use of it.  


The definition of "unnecessary hardship" set forth in subparagraph (5) shall apply whether the 
provision of the ordinance from which a variance is sought is a restriction on use, a dimensional or 
other limitation on a permitted use, or any other requirement of the ordinance. "


Dena Brown stated she was here in April.  Why hasn't this new hardship criteria been discussed before the Board before now? 
Why haven't you brought it to their attention before now?  Why have you waited this long to give it to 
them?


John Trottier explained that he had obtained the handout sometime ago, he did not distribute or discuss since they had no reason to discuss.  Board will request Town Counsel to provide further interpretation of the new hardship criteria. He did not feel it was in the best interest to expect the Board to make 
any decision until they understood the new law, etc.  


Dena Brown asked why she should have to pay for another Public Hearing and abutter notification if the 
Board was at fault, etc.    It was pointed out to her that she could have appeared before the Board of Adjustment for 
a Non-Binding Discussion at no cost. 
Members of the Public: 
Jeff Crosby stated are you referring to an attorney explaining this to the Board.  Question is requirement of "hardship".  

John Trottier pointed out that the Town has to get advice from the Town Attorney on how this is written and what it means before the Board can make a decision.   He also stated that he would suggest that Dena Brown seek legal counsel.  

Deborah Urbanik asked what are the rules for abutters because there could be another home behind us, etc.  What can we do about it? 

Dan DalPra stated that the Board must determine that there is No Diminuation of Values in Surrounding Properties.  If you can prove from an appraiser that a home may have detrimental effect on value, the Zoning Board will consider it in making their decision.  

Jeff Crosby stated that he has known the Brown's for many years and he couldn't imagine them building any kind of building that would bring down property values.  Would expect that they would not do anything like that.  

Mike Kaminski asked if there were any way that Dena Brown's fees could be waived.  John Trottier stated that the Board has never done that and didn't feel it should be done now.  

MOTION: 

John Trottier made a motion to continue the Public Hearing for Dena L. Brown (D3-04-06) to request a Variance to Article 4, Section B. of the Dunbarton Zoning Ordinance to allow her to subdivide an 8.26 acre lot with less than 300 feet of frontage on a public highway at her property located on Stark Highway South in the Low Density District in Dunbarton, NH until the next regularly scheduled meeting to be held on Monday, November 8, 2010.  Dan DalPra seconded the motion.  The motion passed unanimously.  
OTHER BUSINESS: 


Barbara McCann brought the following up to the Zoning Board for their interpretation, etc.  


Two adjoining lots at Gorham Pond in the same ownership with a garage built infringing upon 
property of the 
Association.  The Association is willing to sell sufficient land to make the garage 
conforming (meets setback).  Should they come to the Zoning Board of Adjustment before the 
Planning Board? 


The Zoning Board of Adjustment  determined that the owner of the two lots and the Association 
should request a Variance from the Zoning Board of Adjustment because it would be creating 
another non-conforming lot.  If and when the Variance was approved, they should go to the Planning 
Board for a Lot Line Adjustment.  

There being no further business, the meeting adjourned at 7:45 p.m. 








Respectfully submitted, 








Alison Vallieres, Secretary

