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DUNBARTON ZONING BOARD OF ADJUSTMENT

MONDAY,  JUNE 8, 2009

DUNBARTON TOWN OFFICES -  7:00 P.M. 

The regular monthly meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trottier presiding.  The following members were present: 


John Trottier, Chairman


David Nault, Vice Chairman


Alison Vallieres, Secretary


Ron Slocum


Michael Kaminski, Alternate


Wayne Bracy, Alternate


Other Town Officials: 


Les Hammond, Chairman, Board of Selectmen


Charles Graybill, Selectman


Barbara McCann, Building, Planning and Zoning Department


Meeting Posting: 

The Chairman verified with the Secretary that the meeting notice had been posted in three public places throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted on the Dunbarton Web Page. 

APPROVAL OF PREVIOUS MEETING MINUTES – Monday, May 11,  2009

MOTION: 

Ron Slocum made a motion that the Dunbarton Zoning Board of Adjustment approve the minutes as published.  John Trottier seconded the motion.  The motion passed unanimously with David Nault abstaining because his case was part of the discussion within the minutes.  

7:00 PM – PUBLIC HEARING:  HOLLY RILEY (K1-5-2) REQUESTS A VARIANCE TO ARTICLE 4, SECTION C. 1 TO ALLOW HER TO BUILD A HOUSE ON AN EXISTING LOT WITH NO ROAD FRONTAGE AT HER PROPERTY LOCATED ON GARY ROAD AT GORHAM POND IN THE LOW DENSITY DISTRICT IN DUNBARTON, NH.  

At this point in the meeting, Alison Vallieres recused herself from the Holly Riley Request but did continue to take minutes. 

At this point in the meeting, John Trottier stated the following with regard to his serving on this request: 

“In accordance with the Town of Dunbarton’s Code of Ethics, as adopted on March 13, 2001 Section I. C. – Duty to Disclose, I would like to publicly and for the record state that my wife Deborah, is currently employed by J. E. Belanger Land Surveying (Jacques Belanger) as Office Manager/Jack of all Trades.  

As a member of the Town of Dunbarton Zoning Board of Adjustment, I feel that I can give the Applicant fair and equal treatment as it relates to this evening’s request for a Variance.  Additionally, I feel I am not prejudiced to any degree regarding the pending matter, and I believe I can be totally fair and impartial.

If any member of the Board, the applicant or the public feels I should step down, I will.”

There was no objection, by the Board or members of the public, to John Trottier, Chairman, serving as a voting member of the Zoning Board of Adjustment for the Holly Riley Request for a Variance. 

David Nault, Vice Chairman, stated that his sixth grade son hangs around with the Riley’s daughter Chloe.  He would be willing to step down if anyone from the public, applicant or Board felt he should.  

There was no objection, by the Board or members of the public, to David Nault serving as a voting member of the Zoning Board of Adjustment for the Holly Riley Request for a Variance.  

Jacques Belanger, Surveyor for Holly Riley, explained the request and noted that this was a lot of record located on the northerly end of Gary Road from Gorham Drive.  The portion of the road that the lot is located on is considered a “paper road”.  This is a road that was laid out in the original development in the l950’s and never developed or maintained by the Town as a traveled way.  It had two camps on it.  

Jacques Belanger, Surveyor, stated the following: 

1. The lot is K1-5-2 and is 90’ x 110’.  (Plan attached)  

2. Gary Road right of way is 30 feet wide.  

3. Most of the cottages/camps at Gorham Pond have been converted to year round homes. 

4. Is the second vacant lot on the northerly portion of Gary Road from Gorham Drive. 

5. According to their deed, they are conveyed the right to use in common with others, all roads built or to be built in connection with the development.  In other words, they have the rights to use the interior road system.  

6. Eric Sperry owns one of the other lots located on this portion of Gary Road.  The camp on his lot collapsed, and he is in the process of rebuilding it.  He has been granted a Building Permit.  The second Sperry lot has not been granted a Building Permit as yet.  They have an approved septic system.

7. Noted that Jon and Holly Riley had owned this lot since 2005.  It was recently transferred to Holly in March 2009 from Jon Riley.  

8. Jon and Holly Riley also own the adjacent lot where their home is located.  (K1-5-1) located on the corner of Gary Road and Gorham Drive.  

9. Will request a Well Waiver from the State for the location of the proposed well. 

10. Will be putting in an Elgin Septic System.    

At this point, Holly Riley showed pictures of the road leading to the property, (Gary Road).  (attached)  

At this point in the discussion, Les Hammond, Selectman, stated that the Town accepted a mile of road when they accepted the road system at Gorham Pond.  They did not specify what mile of road was accepted. 

Comments from the Board: 

Ron Slocum asked what the road surface was. 

Jacques Belanger stated it was gravel.  

David Nault asked if they had copies of the deed.   Asked if this was one of the lots sold by the Town with the restriction that it not be built upon.  

Jacques Belanger produced copies of the deed.  (attached).  He stated this was not one of the lots with the building restriction sold by the town.  

Michael Kaminski asked about the requirement within the Zoning Ordinance that lots be combined if they were adjacent, etc. 

The Board pointed out that these lots had been in separate ownership at the time of the passage of the Zoning Ordinance in 1970 and therefore this requirement would not apply.  

Wayne Bracy asked if this was to be a four season dwelling.  

Jacques Belanger stated it was to be a year round dwelling.  

It was noted that Jeff Howard was also given a Building Permit and his lot is located on Gary Road in the same situation.  The Board stated this had no bearing on the request at hand.  

At this point in the meeting, Holly Riley stated she had gone into the Building Department Office, and they never said anything about the paper road and said as long as we had access, and the septic system could meet the state setbacks, etc., it was buildable.  

David Nault asked what the size of the foundation was. 

The size of the foundation is 28’ x 40’.  

The Board discussed possible wetlands to the north and a brook running by the property.  

The criteria for the granting of a Variance was addressed by Jacques Belanger, Surveyor, as follows: 

2. Variances – Authorize upon appeal in specific cases such variance from the terms of the Zoning Ordinance, as will not be contrary to the public interest, if owing to special conditions, a literal enforcement of the provisions of the Ordinance will result in unnecessary hardship, and so that the spirit of the Ordinance will result in unnecessary hardship, and so that the spirit of the Ordinance shall be observed and substantial justice done.  No variance may be granted unless all of the following criteria are met:  

a. No diminution in values of surrounding properties would be suffered; 

Answer:  Granting the variance would not create diminution of the surrounding properties.  The proposed use of this tract is residential.  Most of the existing camps have been converted from seasonal structures to year round.  The use would be consistent with abutting properties. 

b. Granting the variance would be of benefit to the public interest; 

Answer:  By granting the variance, the owners will be able to develop the property in a similar manner as the abutting properties. 

c. Denial of the variance would result in unnecessary hardship to the owner seeking it; 

Answer:  The lot is an existing grand fathered lot of record within the Town of Dunbarton.  Several lots within the Holiday Shores Subdivision have been built on the interior road system that are not maintained by the Town of Dunbarton.  The owners want to use their property in the same manner. 

d. Granting the variance would do substantial justice; and

Answer:  By allowing this lot to be built on without the required frontage, the owners will be able to use their property in the same manner as other owners in similar situations. 

e. The use would not be contrary to the spirit of the Ordinance.

Answer:  The owner of the lot is only asking to use the lot in a similar manner as other lots in similar situations have been.  These lots have existed prior to zoning in the Town of Dunbarton.  


Abutters were read as follows and noted all had been notified by Certified Mail: 



Steven/Linda Harrington – Not Present



Thomas/Cassandra Zorawowicz – Not Present



Linda Mikol – Not Present



Eric/Joyce Sperry – Not Present



Michel Charron – Not Present



Lea Gartland – Not Present



Mary R. Allen – Not Present



William/Lorraine Watkins – Not Present



Raymond/Dolores Durette – Not Present



James Southwick – Not Present



Clara Shelton – Her tenant,  Bernie Bastian spoke on Clara Shelton’s behalf.  He stated one of her concerns was her well, and he was not sure if the septic design on the plan is within the well radius, etc.  Clara Shelton also has a septic system on her property at the back where it abuts the proposed building on Gary Road.  It is pretty wet and swampy out back there.  Not sure what effect that would have on the runoff.  They (Riley) have three lots presently.    Clara Shelton also has concerns about her well and the close proximity.    Another of her concerns was how this will affect the neighborhood and other homes.   Knew those lots were for sale but  had no interest in them because I was not interested in having someone looking in my windows from the side.  This would affect the marketability of the place because they are much closer than others in the area.  Don’t want to deny anyone the use of their property but they are building on a lot where there was no house there before.  This does have an impact on the  other houses in the area.  The area is turning into a closed situation like a city like Manchester.  It was noted that Clara Shelton had provided the Building Department with an authorization for Mr. Bastian to speak on her behalf.    He pointed out the location of the Shelton well and septic system on the map.  In addition, he noted that area of where the stream was running.    Stated that over the years, boundary markers had disappeared and the bounds were questionable.  Should be a requirement that this be a Certified Plot Plan of the lot.  



Charles/David Deangelis – Not Present



Michael/Elizabeth Ferdina – Not Present



J. E. Belanger Surveyor – Present, representing the applicant.  

Other Members of the Public: 

Les Hammond, Chairman, Board of Selectmen, stated he was not sure of the situation.  That portion of Gary Road is not a Class V road, and we are subject to State law.  According to State law, you must have frontage on a Class V road before a CO can be issued.  We are presently in a situation with the Simoneau subdivision whereby they cannot get a CO per our Attorney until such time as the road is accepted by the Town.  I don’t know what the solution is.  

John Trottier, Chairman, stated that according to the Dunbarton Zoning Ordinance, this is a Zoning Requirement and they are requesting a Variance to a Zoning requirement, etc.   This is deviating from the zoning requirement to have a lot on a Class V road.   Towns come up with ways to deal with this though their Zoning Ordinances.  Understand your concern.  

Les Hammond stated that at one time, he thought the only solution would be for the Selectmen to lay out a road.  Still unsure if the Zoning Board can issue a Variance to State Law.  

John Trottier stated he would like to visit the property and take a look at the situation down there.  At least with this plan, we could get the lay of the land and address Mrs. Shelton’s concerns.  Asked that Jacques Belanger, Surveyor, flag the wetlands prior to the site visits by the Board members.    

David Nault stated he had been to the Sperry lot, and was familiar with the road.  The road has been somewhat upgraded.  

Wayne Bracy asked if this was intended to be a road and was never completed.  It was stated that they were permitted to sell lots on an in-completed roadway.  The question came up as to whether there should be some sort of tax reimbursement.  

John Trottier stated that the Building Department has determined that this is not a Class V road, and that is why it is referred to the Zoning Board of Adjustment.  Back in the old days, lots were 100’ x 100’ with a 50 gallon drum as a septic system.  Things have changed.  

Ron Slocum stated that he is concerned about the same issues that Les Hammond has talked about.  We keep going around and around about Class V roads and the wetlands are an issue for me.  The intent of this becoming a  road, and it didn’t happen, and I don’t know why.  

David Nault noted that when originally laid out, there was an undeveloped road system.  They just haven’t been turned into an official Town Road.  

The end result of the discussion, was that the Board members would take a look individually at the Riley site between now and next week.  Jacques Belanger, Surveyor, will flag the wetlands via a Soils Scientist.   In addition, Mr. Bastian will mark the area where Mrs. Shelton’s well and septic system are located. Plan should be revised to show the wetlands, Mrs Shelton’s well and septic as identified by Mr. Bastian.  The Board will continue the Public Hearing until next month via the following motion: 

MOTION: 

John Trottier made a motion that the Dunbarton Zoning Board of Adjustment continue the request for a Variance from Holly Riley until the July Meeting to give Board members an opportunity to look over the site and have the plan revised accordingly.  Ron Slocum seconded the motion.  The motion passed unanimously. 

REQUEST FOR A REHEARING FROM ATTORNEY PATRICIA PANCIOCCO ON BEHALF OF HER CLIENT MICHAEL GUINEY REGARDING THE ZONING BOARD OF ADJUSTMENT’S ACTION ON APRIL 13, 2009 REGARDING A LETTER RECEIVED FROM ATTORNEY JED Z. CALLEN TO THE ZONING BOARD OF ADJUSTMENT ON BEHALF OF HIS CLIENT, DAVID A. NAULT.  


At this point in the meeting, David Nault stepped down from the Board. 


Alison Vallieres stepped back to the Board. 

John Trottier, Chairman, explained the request and stated that the Zoning Board of Adjustment did not act on anything at their April 13, 2009 meeting.  The original decision was granted in October 2006.   Mike Guiney requested a Rehearing (appeal) to the October 2006 decision and the Zoning Board denied the request.  Mr. Guiney then took his appeal to Superior Court.  That litigation was stayed pending the litigation (between Guiney and Nault) over who had certain rights to use certain rights of way.  The later litigation has been resolved and the proper process is for Mr. Guiney to lift the stay of the appeal if he wishes to challenge the Board’s October 2006 decision.  

At this point in the discussion, Mr. Guiney stated that the Case was no longer “stayed”, it was now closed.  

MOTION: 

John Trottier made a motion that the Dunbarton Zoning Board of Adjustment deny the request from Attorney Patricia Panciocco as outlined in her letter dated May 11, 2009.  Wayne Bracy seconded the motion.

Board Discussion: 

Ron Slocum stated that the Zoning Board does not issue permits.  We are not the enforcing agency.  If we approved something, it would be one thing.  We approved nothing.  This is between the Building Department.  He is going back to the original appeal of the decision of three years ago.  He needs to know the law.  We didn’t decide on anything in April 2009. 

The motion passed unanimously with the Chairman voting in the affirmative. 

At this point in the meeting, Michael Guiney stated his disappointment with the Board.

At this point in the meeting, the following motion was made: 


MOTION: 

John Trottier made a motion that the Dunbarton Zoning Board of Adjustment adjourn at 8:20 p.m.  Wayne Bracy seconded the motion.  The motion passed unanimously. 








Respectfully submitted, 








Alison R. Vallieres, Secretary

