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DUNBARTON ZONING BOARD OF ADJUSTMENT

MONDAY,  SEPTEMBER 8, 2008

DUNBARTON TOWN OFFICES -  7:00 P.M. 

The regular monthly meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trottier presiding.  The following members were present: 


John Trottier, Chairman


John Herlihy, Vice Chairman


Alison Vallieres, Secretary


David Nault


Ron Slocum


Dan DalPra, Alternate


Wayne Bracey, Alternate


Meeting Posting: 

The Chairman verified with the Secretary that the meeting notice had been posted in three public places throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted on the Dunbarton Web Page. 

Approval of Previous Meeting Minutes: 

John Trottier, Chairman, stated that the Board had not approved the previous minutes of June 9, 2008 at the July meeting, therefore the Board would be acting on the June minutes this evening along with July 14, 2008 minutes.  

Monday, June 9,  2008 Meeting Minutes:  

MOTION: 

John Herlihy made a motion that the Dunbarton Zoning Board of Adjustment accept the Monday, June 9, 2008 Dunbarton Zoning Board of Adjustment minutes as written.    David Nault seconded the motion.  The motion passed unanimously. 

Monday, July 14, 2008 Meeting Minutes: 

MOTION: 

John Herlihy made a motion that the Dunbarton Zoning Board of Adjustment accept the Monday, July 14, 2008 Dunbarton Zoning Board of Adjustment minutes as written.  John Trottier seconded the motion.  The motion passed unanimously. 

7:00 P.M. - PUBLIC MEETING -  David Barkie (Barkie Holdings, LLC, Owner) (I3-4-2) Requests a Rehearing  pursuant to RSA 677:2 and 677:3 for consideration by the Dunbarton Zoning Board of Adjustment regarding a Special Exception to Article 12, Section 3 of the Dunbarton Zoning Ordinance which was denied to allow him to construct motor vehicle fueling facilities at an existing retail store with eating and drinking facilities known as Page’s Country Store and Deli at his property located on Route 77 and Old Fort Lane in the Low Density District in Dunbarton, NH 

At this point in the meeting, David Nault recused himself from the Board for the Barkie discussion. 

In addition, Alison Vallieres recused herself, as she had done throughout the Barkie process, but continued to sit at the table to take minutes. 

John Trottier, Chairman, stated that the Board will go over the Request for a Re-Hearing (letter dated August 8, 2008) from Richard Uchida representing David Barkie item by item. 

John Trottier read excerpts, related to the rehearing process, from handbook entitled “The Board of Adjustment in New Hampshire – A Handbook for Local Officials, October 2002 (prepared by the New Hampshire Office of State Planning.. …………………..

Board Discussion: 

The Board addressed items within the Petitioners Motion for Re-Hearing as follows:  Items 1-4 were background information, no Board discussion. 

5. At the April 14 meeting, the ZBA members sifted through the evidence for nearly two hours, appearing to reach the conclusion on each of the conditions for a special exception that the applicants/petitioners had satisfied such conditions.  But by the July 14 hearing, the ZBA members spent approximately 30 minutes reaching contrary conclusions on a unanimous basis. Without any explanation for such changes.  By way of further explanation, at the May 12 meeting, the ZBA did not address the substantive points of the application but instead, one ZBA member who appeared to favor the project, was accused of unethical conduct by those in opposition to the project, and voluntarily recused himself to protect the integrity of the ZBA.  He denied such conduct, stating that the allegations were false.  He was subsequently cleared of charges by the Dunbarton Ethics Commission, but was not re-seated.  At the June 9 meeting, ZBA members reopened the public hearing on the application; however, members agreed that almost all of what they heard was evidence they had previously heard. 

Board Comments and Discussion:  

John Trottier stated that on April 14, they looked at the evidence but it is speculation on the applicant’s part to assume the Board reached the conclusion that each of the conditions for a Special Exception had been satisfied.  

Ron Slocum stated the Board discussed both sides of the request.  We also had three months to go over the evidence.  At the July meeting, there were no  changes from April.  

With regard to the one ZBA member who the request states “appeared to favor the project”, John Trottier stated that the Board member who recused himself was advised by Town Counsel to step down from the Board.  The complaint was then dropped, the ZBA member was NOT “cleared of charges by the Dunbarton Ethics Commission”.  

Ron Slocum stated the Board doesn’t ever have deliberations for any certain number of hours.  There was no new evidence which the Board heard.  We had already been through the materials at length.  That has no bearing.  The Board heard the evidence, heard it again and again.  Evidence presented was repetitious materials.  We did hear additional materials from the appraiser.  Both sides had an opportunity to go over the evidence.  We didn’t need to go over all the evidence again.   You can’t go by what the Board members thought earlier.  

Dan DalPra stated this (public forum) is the only place we can talk about the request, etc. 

John Herlihy stated this can’t be discussed in private.  We have to discuss in public.  That doesn’t mean that is our final say.  We are doing what we are appointed to do.  

6. Subsequently, at the July 14 meeting, the ZBA spent approximately thirty minutes considering the application and reached conclusions wholly contrary to those that most of the same members had reached at the April hearing.  The ZBA then voted unanimously to deny the application.

Board Comments and Discussion: 

Board members agreed that Item 6 was basically the same as #5.  In April, the Board went over the pros and cons.  This was the first time the Board discussed it.  

7. Under New Hampshire law, a zoning board of adjustment is bound to evaluate an application for a special exception pursuant to those conditions set forth in the Dunbarton Zoning Ordinance.  Those conditions are as follows: 

A. No detriment to property values in the vicinity of the proposed development will result on account of:  the location or scale of the buildings, structures, parking area or other access ways; the emission of odors, smoke, gas, dust, noise, glare, heat, vibrations or other pollutants; or the unsightly outdoor storage of equipment, vehicles or other materials.  

B. No hazard will be caused to the public or adjacent property on account of potential fire, explosion or release of toxic materials. 

C. No creation of a traffic safety hazard or substantial traffic congestion in the vicinity of the proposed development. 

D. No excessive demand on municipal services and facilities, including, but not limited to waste disposal, police and fire protection and schools. 

E. The proposed use will not result in the degradation of existing surface and groundwater quality standards, nor will it have adverse effects on the natural functions of wetlands on the site, which would result in the loss of significant habitat or flood control protection. 

Board Comments and Discussion: 

The Board felt they addressed the criteria for the granting of the Special Exception in their discussions and used the criteria in their deliberations.  

8. The applicants/petitioners seek a re-hearing on the following grounds: 

A. The ZBA did not evaluate the application pursuant to the conditions set forth in the Ordinance.  In many instances, instead of the general standards of “will result” or “will be caused”, the ZBA appeared to impose a much stricter standard of “could ever, under any circumstances”.  In other areas, such as a determination of what burden the granting of the special exception would impose on municipal resources, which the conditions state cannot be “excessive,” the ZBA ignored the threshold that any such demand be “excessive”.   Thus, the ZBA set an impossible burden of proof for the applicants/petitioners to satisfy, in violation of the actual wording of such conditions in the Ordinance.  

Board Comments and Discussion: 

John Trottier stated it is the applicant’s feeling that the Board set an impossible burden of proof.  That is why we have to go through all the criteria prior to making a decision.  

B. Contrary to established law, the ZBA ignored expert testimony in areas where expert or scientific testimony was required to properly determine the merit of the application, including areas of safety, safe access, property valuation, traffic congestion, lighting impacts, degradation of surface and groundwater quality standards, and hazards.  See. E.g., Condos East Corporation v. Town of Conway, 132 NH 431 (1989), where the New Hampshire Supreme Court held that regardless of the general rule that board members may use their judgment and experience in determining issues, it was improper for a board to ignore all expert testimony on the issue of safe access. 

Board Comments and Discussion:

John Trottier stated that he didn’t feel the Board ignored expert testimony as required. Board reviewed both sides (pro and con) of the information presented,  and credit was given to the expert testimony, when credit was due.  

Ron Slocum stated there was a lot of cases where we believed the experts and others that we did not.  

Dan DalPra stated this was part of the two hour discussion. 

C. Based on the evidence that was before it, the ZBA erred in determining that the application failed to meet the five conditions for a special exception, rendering its decision unreasonable.  In doing so, the ZBA elevated opinion and speculation (such as in areas of property valuation, spill treatment, prevention and containment, leak detection and contaminant infiltration) over factual testimony, data and materials.  It either did not accept, or it discounted, expert testimony in such area, favoring instead the members’ own personal and anecdotal determination on such issues.  It ignored testimony from the Dunbarton Police and Fire Departments about the project’s demand on municipal services.  And in finding reason to deny the application, it ignored project technical designs, engineering, standards and safeguards in the project – many of which were recommended by all experts involved in the hearings.  Instead, in many instances, members stated that they feared sabotage and illegal and willful criminal conduct, such as a person willfully dumping a can of gasoline outside of all of the spill containment and prevention facilities, as grounds to deny the application.  Although the ZBA is entitled to rely on its own judgment and experience, it may not deny an application on ad ad hoc basis because of vague concerns.  Derry Senior Development, LLC v. Town of Derry, ____ NH ____ (July 2, 2008).  

Board Comments and Discussion: 

Ron Slocum stated we were not denying the application because of fear of sabotage.  Nothing that we denied was based on this information.  The Fire Department needed the facility to meet NFPA Requirements.  The Police Chief said he had been there a couple of times but there was no drain on municipal services.  Municipal Services is only one of the criteria which needs to be met.  

D. As noted above, the July decision of the ZBA was contrary to findings that its members reached during previous deliberations about the application.  In particular, at least three and sometimes four of the members reached contrary conclusions about the project’s satisfaction of the conditions for a special exception during the ZBA’s deliberations in April, 2008.  In fact, one or more of the ZBA members had drafted a list of proposed conditions for an approved special exception, most of which were acceptable to the applicants/petitioners.  Following the May, 2008 recusal challenge, set forth above, those same members reversed their conclusions by the July, 2008 meeting, although members did not explain why even though they admitted they heard no new material evidence in the one intervening month during which hearings were reopened. 

Board Comments and Discussion: 

John Trottier stated we were performing our duties by discussing possible conditions and all the pros and cons of the application.  

Dan DalPra stated he felt they are making reference to his list that he presented on conditions.  That is why I presented the list.  Should this application been approved, these were things I would have liked to discuss for conditions.  

Ron Slocum stated that the opposition also submitted a list of proposed conditions to the Board.  Stated he hoped the Board doesn’t reach a point where we can’t change our minds from one meeting to another.  

E. Several of the ZBA’s expressed concerns with the project, which were cited in denying the special exception, involved relatively insignificant matters that could have been resolved by attaching conditions to any special exception, including issues involving the turning radii for vehicles. 

Board Comments and Discussion: 

John Trottier asked what the definition was of “relatively insignificant”.  

John Herlihy stated he felt everything that we addressed was significant, and we would have addressed it under conditions if we felt we could.  

F. The ZBA erred in denying the special exception after ZBA members agreed that there was “nothing more that could have been done from a design standpoint.  They have gone above and beyond to make everything safe”.  The record does not demonstrate why the applicant’s project, including all of its upgrades, does not adequately protect against the potential hazards identified by the ordinance.  There is nothing in the record or the town’s zoning ordinance which supports the application of different and more stringent standards for a motor vehicle fueling facility beyond that which the ordinance states. 

Board Comments and Discussion: 

John Trottier stated he personally didn’t feel we applied any more stringent standards than the ordinance requires.  

Ron Slocum stated “than what?”.   Gas is a hazard.  

Wayne Bracey stated that surface and ground water was always an issue. 

G. In determining that the project will cause a hazard to adjacent property on account of release of toxic materials, that it will cause a detriment based on gasoline odors, and that the project will result in the degradation of groundwater and surface water standards, the ZBA erred by ignoring that the project meets all applicable Department of Environmental Services (DES) laws, regulations and standards for above-ground storage tank motor vehicle fueling facilities (including a rigorous spill prevention control plan), where the Town has not enacted any more stringent standards for such uses.  Moreover, there is nothing in the testimony of the experts cited by the ZBA in its decision that rises to the level of a finding that the project design was flawed to such an extent that a denial must result.  See e.g. Derry Senior Development, LLC v. Town of Derry, ____NH _______(July 2, 2008)

Board Comments and Discussion: 

John Trottier stated although the project meets DES rules and regulations, it does not constitute a rubber stamp approval by the Town of Dunbarton.  

Dan DalPra stated that all other stations that have had leaks passed DES regulations also.  

H. The Notice of  Decision by the ZBA contains references to materials and issues never addressed or discussed by the ZBA during its deliberations in July, including, but not limited to, determinations that (i) the applicants’ appraisal did not support its claims that no detriment to property values would exist, (ii) noise by vehicles at the site would cause a detriment, (iii) treatment of spills during frozen conditions, and (iv) the lack of protective measures outside of the positive limiting barriers required for the site. 

Board Comments and Discussion: 

Dan DalPra stated the Board talked about all of those items extensively.  

Wayne Bracey stated snow removal came up several times.  Noise was also brought up.  

I. The ZBA exceeded its jurisdiction in its review of the applicant’s project, usurping the statutory jurisdiction of the Dunbarton Planning Board over site plans, including but not limited to requirements that the applicants submit drainage analyses, certain state permits (before the planning board had any opportunity to comment on designs giving rise to such permits), lighting plans, traffic studies, detailed engineering designs and drawings, and other materials commonly reserved for site plan review by a planning board.  In doing so, the ZBA, in effect, exercised decision-making authority over the site plan with no input by the Dunbarton Planning Board.  

Board Comments and Discussion: 

John Trottier stated, Board never required detailed plans,kudos to the applicant for putting together the plans.  There were 28 comments from DES regarding the above ground storage tank, and they addressed the comments, we did not require them to address the comments.  We are required to look at the lighting, traffic and degradation of surface and ground water as part of the Special Exception process.  

Ron Slocum asked how the Board would perform its duties without a traffic study.  Also with regard to detailed engineering, the Board has to be able to evaluate the facility.  Now they will complain that they have to provide testimony, etc.  Which way do we go?  

John Trottier  noted that our ordinance requires the Special Exception to address lighting.  How are we going to do this without a lighting plan?  The Board does not feel we overstepped our bounds.  

8. For the foregoing reasons the ZBA decision both is contrary to the law, and, based on the evidence before the ZBA, is unreasonable. 

9. As such, the applicants/petitioners are deserving of a re-hearing. 

10. Given this ZBA’s conduct in reaching its decision and given the improper standards to which it held the applicants/petitioners in this matter, as set forth above, if the ZBA grants a re-hearing, the applicants/petitioners move that the members who voted on this application recuse themselves, and that a new ZBA be appointed to hear this case. 

11. The applicants/petitioners reserve their rights to amend this Motion for Re-hearing through August 28, 2008 because upon information and belief, the notice of decision, although dated July 21, 2008, was not filed and available for public inspection until at least July 29, 2008.  See RSA 676:3 and RSA 677:2.  

MOTION: 

John Trottier made a motion that the Dunbarton Zoning Board of Adjustment deny the request for a Rehearing from Barkie Holdings, LLC and David Barkie pursuant to RSA 677:2 and 677:3 because the decision was not contrary to the law or unreasonable, as alleged by the Petitioner.  Ron Slocum seconded the motion.  The motion passed unanimously.  

PUBLIC HEARING –Shelley Westenberg and William Westenberg (C3-1-9) Request a Variance to Article 4, Section B. of the Dunbarton Zoning Ordinance to allow them to build a two story residential home on a lot of record with no frontage at their property located on Stark Highway South in the Low Density District in Dunbarton, NH. 


At this point in the meeting, both Alison Vallieres and David Nault stepped back to the Board. 

At this point in the Public Hearing, John Trottier confirmed the fact that Jacques Belanger was the  Surveyor for the applicant.    John Trottier made the following statement for the record:  

“In accordance with the Town of Dunbarton’s Code of Ethics, as adopted on March 13, 2001 Section I. C.  - Duty to Disclose,  I would like to publicly and for the record state that my wife Deborah, is currently employed by J. E. Belanger Land Surveying (Jacques Belanger) as the office manager. 

As a member of the Town of Dunbarton ZBA, I feel that I can give the Applicant fair and equal treatment as it relates to this evening’s request for a Variance.  Additionally, I feel I am not prejudiced to any degree regarding the pending matter, and I believe I can be totally fair and impartial.”

John Trottier asked if the applicant, any members of the public, or members of the Board had a problem with his serving on the Board as a voting member for this application.  

No members of the Zoning Board of Adjustment, the applicant or the General Public had any objections to John Trottier serving on the Board.

Jacques Belanger, Surveyor, and Shelley and William Westernberg, applicants,  appeared before the Board to explain the Request for a Variance as follows: 

1. Jacques Belanger, Surveyor, presented a previous subdivision plan dated December 1973 where it showed the lot with the easement along the north boundary.  This land is situated behind Gerry Williams house.  It used to be part of the Meekins Farm.  The former owner was Leslie Williams who passed away recently.  The Westernberg’s stated they understood they needed a Variance because there is no frontage and it is a non-conforming lot.  Beaver Brook Environmental Consultants prepared  the Wetlands Permit for the crossing which is for 800 square feet and the Wetlands Crossing has been approved.  

2. The new plan presented showed the right of way in a different location than the original right of way which was shown on the originally approved subdivision plan.  

Jacques Belanger stated the right of way was moved because of wetlands encroachment and being less intrusive upon the neighbor on the north boundary.  The original right of way was butted up against the Stone Wall and boundary line on the north.  

3. The Westenbergs  have put in a driveway for logging purposes.  They have also cleared up the opening.  

4. Jacques Belanger, Surveyor, stated he was unable to locate one of the abutter’s well to the north because of the corrals and paddocks, etc., but it is at least 150 feet away.  Also, the Brady well is ½ mile away.

John Herlihy stated that this lot was created in 1973 after Zoning which came into being in 1970, therefore, because the right of way is in a different location, the right of way should be included within the deed.  The Board noted the deed, as presented by Jacques Belanger, does not include the right of way.  Because the right of way is in a different location, the Board felt that the right of way should be included within the deed prior to approval. 

John Herlihy stated that if this had occurred prior to 1970, it would be a “cake walk”.  Since the State has come out with an RSA that states that if it was a lot of record prior to 1970, it would be okay, etc.  The RSA is more stringent than what the Planning Board is.  You are asking us to build on a lot with no frontage.  There is no deeded right of way.  This was done after 1970 and you are asking us to approve this.  Do we have the Planning Board’s approval on whether this was to be a buildable lot?  

At this point in the discussion, Alison Vallieres stated she would research the old Planning Board Minutes from 1973 to see if there was any mention of the subdivision/right of way.  At this point, we do have the approval with a stamped copy of the subdivision plan which is on file at the Merrimack County Registry of Deeds.   

William Westenberg stated we were assured that we had the right to do this and the reason the right of way was moved was because of the abutter, Curtis Rubin.  We wanted to make the right of way less intrusive upon him.   We were told there should be no problem.  Gerry Williams bought this land in 1956.  He is a long time resident of Dunbarton.  

Ron Slocum stated that the Board has to be very careful in granting Variances such as this because sometime “down the road”, property could change hands and then the right of way becomes an issue with the new owner, etc.  

At this point, the Westenbergs stated that Gerry Williams was her father, and they will be inheriting the property in the front of the lot.  She stated her parents were very ill and that is why they were moving nearby.  They needed to get this done as soon as possible.  

Jacques Belanger, Surveyor, asked the Board if they could grant a conditional approval based upon presentation of a new deed showing the additional easement from Gerry Williams.  The Board stated they were not in the habit of granting conditional approvals, and it would have to wait until the deed was prepared, etc.  

The Board stated Jacques Belanger, Surveyor, could provide the information for the deed which would include the additional easement along with the original easement.  The lawyer could prepare a new deed from this information.  The request would be put on the agenda for the next meeting to be held in October 2008.  

MOTION: 

John Trottier made a motion that the Dunbarton Zoning Board of Adjustment continue the request for a Variance from Shelley and William Westenberg until the October meeting.  John Herlihy seconded the motion.  The motion passed unanimously.  

There being no further business, the meeting adjourned at 8:30 p.m.  







Respectfully submitted, 







Alison R. Vallieres







Secretary

