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DUNBARTON ZONING BOARD OF ADJUSTMENT

MONDAY, JUNE 9, 2008

DUNBARTON ELEMENTARY SCHOOL 7:00 P.M. 

The regular monthly meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trottier presiding.  The following members were present: 


John Trottier, Chairman


John Herlihy, Vice Chairman


Alison Vallieres, Secretary


Ron Slocum


Dan DalPra, Alternate


David Nault recused himself from the meeting.  He sat in the audience.  

Meeting Posting: 

The Chairman verified with the Secretary that the meeting notice had been posted in three public places throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted on the Dunbarton Web Page. 

Approval of Previous Meeting Minutes:  Monday, May 12, 2008

MOTION:

John Herlihy made a motion that the Dunbarton Zoning Board of Adjustment accept the minutes of the previous meeting of Monday, May 12, 2008 as written.  John Trottier seconded the motion.  The motion passed unanimously. 

7:00 p.m. – PUBLIC HEARING – David Barkie (Barkie Holdings, LLC, Owner) (I3-4-2) Requests a Special Exception to allow him to construct motor vehicle fueling facilities at an existing retail store with eating and drinking facilities known as Page’s Country Store and Deli at his property located on Route 77 and Old Fort Lane in the Low Density District in Dunbarton, NH


John Trottier, Chairman, opened the Public Hearing and stated that all information presented to the Board since November 2007 would be brought forward as part of the record.  All parties will be limited to only new information.  


John Trottier, Chairman, also noted that as stated in Attorney Richard Uchida’s letter dated May 23, 2008 regarding Recusal Allegations against David Nault, and Attorney Uchida’s Request to not reopen the Public Hearing, after speaking with Town Counsel, we will reopen the Public Hearing.  In addition, as stated in Attorney Uchida’s letter, we would hope that in the future, that this does not set precedent for the Dunbarton Zoning Board of Adjustment if particular individuals are not happy with certain members of the Board and they bring false accusations.  


Attorney Richard Uchida stated that he was now associated with Orr and Reno Law Firm but will be still representing David Barkie for this request.    Attorney Uchida stated that we have the burden of proof and would like to rebut any new evidence that is presented this evening.  At this point in the Public Hearing, he turned it over to Jennifer McCourt, Engineer.  


Jennifer McCourt, Engineer, stated they had made minimal adjustments to the plan in view of the comments made at previous meetings.  The minimal adjustments are as follows: 

1. Lighting: 

Initial lighting was changed to the newest one that uses new technology to reduce the glare, specifically the lighting evaluation that was submitted indicates actual photographs of the different technologies, and we will be using a lower wattage light than what is indicated in the study.  The lighting will be dimmed by 100 watts.   The store opens 6 am Monday – Saturday and 7 am on Sunday. 

2. Truck Movements: 

The fuel truck can get to the unloading area in one movement, drive to the back of the site and back into the unloading area.      

3. Snow Removal / Snow Melt: 

The snow removal areas are around the edges of the pavement and are not specifically indicated on the plan, but can be added.  The areas directly adjacent to the pavement are sufficient to contain the required snow storage from a typical winter.  There is also sufficient area behind the normal snow bank area adjacent to the pavement to contain the amount of snow that was required for storage this past winter with the help of a front end loader, as was used to maintain the entire pavement to be clear on site.  

Pages Country Store is a retail establishment and to maintain his cliental and business, keeping the parking lot clear and unobstructed for easy access in and out is essential.  Also to keep the supplier of the gasoline happy, he needs to keep the access clear and unobstructed.  Common everyday circumstances require that the site access stay safe. 

A paved sluice way can be added between the parking area and the bio-retention area.  As liquid comes in contact with snow and as snow melts, the liquid goes to the bottom of the pile and runs downhill underneath the pile.  As the UNH Stormwater Center shows, as it rains and water collects in the bio-retention area, the frost comes out of the ground and the bio-retention area still functions.  The paved sluiceway will provide an easy access for the stormwater to reach the bio- retention area in the event of sand build up from sanding the parking lot in the winter.  

Would be more than happy to add this paved sluice way to the plan or a condition.  

4. GeoInsight Letter: 

GeoInsight letter dated 2/25/08 noted they were concerned about having protection of the proposed liner from the aggregate being placed around the liner.  We will add 3” of NHDOT Sand Item #304.1 below the liner for protection of the liner.  

This could be added to the plan or made a condition.  

5. Landscape:  

A picture of the existing berm is provided.  (attached)  The existing landscape berm to the north is directly in the view shed of the house on Map J3/Block4/Lot 1 and the Above Ground Storage Tank (AST).  The AST will be surrounded by coniferous trees that we can make - American Arborvitae and American Hemlocks.  An 80 foot berm along the eastern tree line can be added with a mixture of American Arborvitae and American Hemlocks to shield the residence at Map I3/Block 4/Lot 1 and to provide another surface water diversion for the dug well. 

This could be added to the plan or made a condition.  

   
6. Piping: 

Historically, old double walled piping has failed because the inside of the pipe was UL listed but not the exterior.  The new pipe is based on a capillary interstitial space and both piping is UL listed for gasoline usage and just came into being two years ago. (Presented the Board with a sample)  The system used by the new piping company constructs the boot for the conduit at the factory. Additionally, this piping will be placed inside the green flexworks piping, presented a flyer for the green flexworks piping (Attached).  This will create a third wall of protection.  This is what is called for on the plan.   The conduit is sealed at the sump and the dispenser to prevent water and liquids into this area and protect the double walled piping. 

 The green flexworks piping is to protect the double walled pipe, that is rated for direct burial, during construction and to provide a sleeve if the pipe needs to be replaced.  At the dispenser, there is a shear valve for the dispenser itself so if the pump experiences a collision, the gasoline won’t come out of the piping.  If there is a leak in the double walled pipe, the interstitial alarm will sound, and it will drain to the sump and set off the sump alarm.  The pipe will not be pressurized so that when the alarms going off, the pumps cannot be restarted until the leak is fixed.    You cannot just turn off the alarm.  Someone has to come and take care of it.  

ATTORNEY AMY MANZELLI: 


Stated she represents a group of abutters who will be addressing the Board

Attorney Manzelli stated we have cited certain excerpts from the 2002 denial, the conditions of approval for the existing store and Rule changes.   When you look, there are many findings in there that pertain only to the use of a gas station.  

We will address three of the criteria necessary for the granting of a Special Exception as follows:  

a. No detriment to property values in the vicinity of the proposed development will result on account of:  the location or scale of buildings, structures, parking areas or other access ways; the emission of odors, smoke, gas, dust, noise, glare, heat, vibration, or other pollutants; or the unsightly outdoor storage of equipment, vehicles or other materials.

The original Board’s decision for denial of the gas station in 2002 refers to Jeff Woodburn as being credible as an appraiser, etc…….

Would request the Board to refer to his findings within this decision.

b. No hazard will be caused to the public or adjacent property on account of potential fire, explosion or release of toxic materials.

Attorney Manzelli stated the Board should look at the previous decision for the denial of a gas station.  The applicant does not address the certainty that toxic materials will leak into and pollute the abutter’s wells.  The applicant could not guarantee that the release of toxic material cannot occur.  The applicant could not say that the tanks would not leak into the ground.  No evidence of this has been presented.  The risk of ground water pollution could not be eliminated.  The lack of municipal water supply.  Try to extract from this. There are deficiencies even before.  We submitted this decision and it was brought forward in the record.  

Attorney Manzelli stated the Conditions of approval that have been discussed will require numerous obligations of the applicant.  It is a complex design of dangerous materials.  You are going to have to require a lot of conditions and require a lot of enforcement.  The Town does not have the resources to monitor the conditions.  

With regard to ground water monitoring, who is going to follow up.  If water quality condition reports are not submitted, who is going to have the time and the resources if this report has not come in?  How do you make it happen? The State will not be able to monitor.

e. The proposed use will not result in the degradation of existing surface and groundwater water quality standards, nor will it have adverse effects on the natural functions of wetlands on the site which would result in the loss of significant habitat or flood control protection.  

Attorney Manzelli made reference to Patty Shearin’s letter which was submitted in the month of October from New Hampshire Department of Environmental services (NHDES) regarding the State Oil Fund, etc.  

Attorney Manzelli referred to the status of the rules for AST.  The new rules are not law yet.  They have to have a public hearing. The Waste Management Council approved them at their April 2008 meeting.  (attached minutes)  They did not meet in May.  June meeting will be held on June 16, 2008.  The rules are in draft form.  These rules would make this gas station unacceptable because of the risks of pollution.

Attorney Manzelli stated she would not be advocating to the Board that the new rules would be retroactive.  NHDES would not have the power to “reach back”.  It is the risk of this system that is causing the updating of the rules.  The State sets the “floor” of environmental regulations and municipalities can regulate more stringently.  

Mark Coriniti, Amoskeag Appraisal –

Stated he would be addressing the analysis for the diminuation of property values, etc.  The following summarizes his presentation: 

1. When you have two conflicting opinions, you need to find which one is correct.  An appraisal is an opinion of value based on facts.   The three tools are as follows: 

a. Obtain another analysis separately.  

b. Review the facts.  If you are a licensed appraiser, you are only allowed to arrive at an appraisal based on facts. 

c. If facts are correct, arrive at your own conclusions.  

2. Made reference to a paper written by Robert A. Simons, PHD, William M. Bowen, PhD, and Arthur J. Sementelli, PhD, titled “The Price and Liquidity Effects of UST Leaks from Gas Stations on Adjacent Contaminated Property”  (attached).  

3. Applicant had a commercial appraisal.  Property values increased.  Review all the facts.  Commercial properties next to a gas station do increase in value.  Residential properties next to gas stations do not.  

HERB ALLEN REPRESENTING LARAINE ALLEN: 

Dr. Herb Allen presented refuting testimony with regard to property values for historic properties, gasoline hazards, proposed lighting, proposed AST, AST regulations, movement of contaminants in groundwater etc.  

PATTY SHEARIN: 

Presented the evolution of a gas station neighborhood and the Special Exception burden on abutters/neighbors. (attached)  

Made reference to contact with Steven DeStefano, etc.  

PAM WERNER:


Presented the following information regarding AST’s, etc.  relating to the gas station:    


1.   Fact sheet on Flex Pipe which will be used as a barrier, etc. (attached) 

2. Copy of the Unofficial Minutes of the Waste Management Council meeting of April 17, 2008 when proposed revisions to Env-WM 1402, Control of Aboveground Petroleum Storage Facilities were approved.  (attached)  

3.  “The Misconceptions at Pages Corner”  (attached) 

4. Causes of Releases (series of 7 pie graphs)  (attached)  

5. Stated the tanks are not bullet proof, UL tested or approved.  

TOM CUSANO: 


Stated his objections to the gas station as follows: 

1. Presented a fact sheet from Water Supply Engineering, New Hampshire Department of Environmental Services.  (attached)  

2. Stated the ground water is very high in this area.  Ethanol, an additive to gasoline, is a problem. 

3. Presented pictures with handwritten descriptions, attached. 

4. Proposal only benefits owner and future owner.

JACQUELINE J. BROUGH: 


Stated her objections to the Pages Country Store.  (attached)  

BRIAN NARO:

Stated that if the letters from both Fire Chief Wiggin and Police Chief Connelly, there was no mention of safety concerns, etc.  (see attached) 

At this point in the Public Hearing, John Trottier, Chairman, stated the Board considers both the Fire Chief and Police Chief to be professional people.   Fire Chief Jon Wiggin was present at one of the meetings.  

DONNA DUNN: 


Asked what tools do we have on hand to fight a gas fire? 

Stated she lived on the other side of town but is still concerned.  My husband has made a lot of money from people collecting from oil/gas spills.  We don’t have a good track record.  There are already two sites contaminated, one of which is the old Dunbarton Country Store and the other is Burchell Real Estate Offices which used to have a gas station as far back as 1915.  In 1969, this gas station closed.  I have been told the tanks have come out.  In 2006, a water test was done and was gas contamination in the water and that was a quick test.  Everyone knows about it.  What had Dunbarton done about that?  We pay taxes.  We pay for protection and safety and it falls within the Town’s jurisdiction.  One tenant would get his drinking water from the Library.  Water is an extremely precious commodity.  It isn’t fixable and it will be contaminated. 

LORI DAVIS: 

Stated that both the Fire Department and the Police Department are part of Mutual Aid for the area.  If there is a need for specialized emergency service, it comes through Mutual Aid.  That is why we have Mutual Aid.  To cover this type of emergency.  

ATTORNEY RICHARD UCHIDA: 


Stated that there were at least eight submittals of information that we have not had the opportunity to look at.  They were not submitted at the two week deadline.  They were submitted this evening.  They would like the opportunity to review this additional information. 

Ron Slocum stated that he felt that 90% of the information the Board heard this evening was not new information.  

Attorney Manzelli stated that she would like the Board to consider the 1990’s current violations as she has presented previously and include the requirement that they all be met, etc.  

Next meeting will allow Attorney Uchida to rebut information submitted this evening and no additional information will be accepted by the Board.

MOTION: 

John Herlihy made a motion that the Dunbarton Zoning Board of Adjustment continue the Public Hearing for the David Barkie LLC request for a Special Exception to allow him to construct motor vehicle fueling facilities at an existing retail store until the next regularly scheduled meeting to be held on July 14, 2008.

John Trottier seconded the motion.  The motion passed unanimously.  

The meeting was adjourned at 9:25 p.m. 








Respectfully submitted, 








Alison R. Vallieres, Secretary

