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DUNBARTON ZONING BOARD OF ADJUSTMENT

MONDAY, JULY 9,  2007

TOWN OFFICES  7:00 P.M. 

The regular monthly  meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trottier presiding.  The following members were present: 


John Trottier, Chairman


John Herlihy, Vice Chairman


Alison Vallieres, Secretary


David Nault


Ron Slocum


Wayne Bracy, Alternate


Dan DalPra, Alternate

Meeting Posting: 

The Chairman verified with the Secretary that the meeting notice had been posted in three public places throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted on the Dunbarton Web Page. 

Approval of Previous Meeting Minutes:  Monday, June 11, 2007

John Herlihy made a motion to accept the previous month’s minutes of Monday, June 11, 2007 as written.  Dan DalPra seconded the motion.  The motion passed by a majority vote with David Nault abstaining because he had not read the minutes as yet.  

7:00 p.m. - Amy Cullum and Sylvio Thomas (B4-06-05) Request a Variance to Article 4, Section D. 1. a.  of the Dunbarton Zoning Ordinance to allow the applicants to enclose an existing screen porch in the setback and add 40.5 sq. feet and replace stone foundation in rear of existing house which is also within the setback at their property located on 56 Long Pond Road in the Low Density District in Dunbarton, NH

Amy Cullum and Sylvio  Thomas both appeared before the Board to present their case for a Variance.  They presented a new certified plot plan showing all details requested by the Zoning Board of Adjustment at the previous meeting.  

All members of the Board had no further questions as to the request for a Variance.  

Criteria for the granting of the Variance were addressed by the applicants as follows: 

a. No diminution in values of surrounding properties would be suffered; 

Answer:  No, it would increase values of surrounding properties. 

b. Granting the variance would be of benefit to the public interest; 

Answer:  Yes, property values will go up.  

c. Denial of the variance would result in unnecessary hardship to the owner seeking it; 

Answer:  Yes, if we ever have a flood like we did last year, it will result in undue hardship.  It will also make the house more efficient to heat in the front by the mud room. 

d. Granting the variance would do substantial justice; and

Answer:  Yes, it would do substantial justice. 

e. The use would not be contrary to the spirit of the Ordinance.  

Answer:  It is being done to maintain a historical building so we would say no, it is not contrary to the spirit of the Ordinance.

There were no abutters present.  Abutters were read at the last meeting.  

Board Discussion:  

John Trottier, Chairman, stated the following members would be voting on this request: 


John Trottier


John Herlihy


Alison Vallieres


Ron Slocum 


David Nault 

John Trottier, Chairman, stated he had no problem with the granting of this variance.  It is an existing building and approximately 85% of it is already within the setback.  They are bettering the situation.  

David Nault stated that at the last meeting we were looking for more information on the plan and they have done as we requested.  Have no problem with granting this variance. 

Dan DalPra stated they are not asking to move the whole building closer to the lot line or anything like that.  Have no problem. 

John Herlihy stated he didn’t see a problem with it. 

MOTION: 

David Nault made a motion that the Dunbarton Zoning Board of Adjustment grant the Request for a Variance to Article 4, Section D. 1. a.  of the Dunbarton Zoning Ordinance from  Amy Cullum and Sylvio Thomas (B4-06-05) to allow the applicants to enclose an existing screen porch in the setback and add 40.5 sq. feet and replace stone foundation in rear of existing house which is also within the setback at their property located on 56 Long Pond Road in the Low Density District in Dunbarton, NH in accordance with the Certified Plot Plan submitted by the applicants dated June 20, 2007.  

John Trottier seconded the motion.  The motion passed unanimously. 

Kimberly E. Belanger Revocable Trust 2005 (I1-03-01)  Requests a Variance to Article 4, Section 6. a. of the Dunbarton Zoning Ordinance to allow the applicant to have up to three employees who do not live at the residence at a Home Occupation at her  property located on 61 Old Hopkinton Road in the Low  Density District in Dunbarton, NH

John Trottier stepped down from the Board on this request because his wife works for Jacques Belanger Surveying.   John Herlihy, Vice Chairman, will act as Chairman for the request.  

Alison Vallieres stepped down from the Board because she has on-going business dealings with Jacques Belanger Surveying. 

David Nault stated that he had business dealings in the past with Jacques and Kim Belanger in selling lumber for their home, etc.  If anyone on the Board or the applicants feel he should step down, he will. There were no objections to his serving on the Board for this request.  

Jacques Belanger appeared before the Board to present his request for a variance to the Home Occupation.  He stated that he presently has 1 ½  employees who do not live at his residence.  He has one full-time employee and Deb Trottier works part-time.  He stated he was requesting up to three non-resident employees to give him the opportunity to possibly make Deb Trottier a full-time employee and hire one other in the future if necessary.  

Jacques Belanger explained the previous history of the lot as follows: 

It is a 42 acre non-subdividable lot.  It was approved for a variance by the Dunbarton Zoning Board previously with conditions noted on the plan as follows:   

1. “The intent of this plan is to document the variance granted to these two properties by the Dunbarton Zoning Board dated April 12, 2004.  The variance granted is to permit both tracts to be considered building lots with less than the required 300’ of frontage on a class V road.  The variance is granted with the following conditions as noted in the minutes of the above referenced meeting and listed below:  

a.  That there be no further subdivision of the subject property, unless and until, there is approval by both the Dunbarton Zoning Board or Adjustment and the Dunbarton Planning Board with regard to any additional subdivision, reconfiguration, or expanded use(s). 

b.  That there be a basic visual and limited physical inspection of the premises to determine the satisfactory removal of previously deposited vehicles, equipment, machinery, junk and associated parts, materials or components.  Said inspection is to be conducted by an agency or firm acceptable to the Town and qualified to perform such inspections. 

c. A satisfactory written conclusion to such inspection(s) shall indicate that the premises are acceptable for residential use(s).  

d. That a draft deed instrument be prepared to provide for perpetual rights and conditions of passage to abutting parcel (J1-2-4), and any other abutting parcels with access provisions currently in place.  Such draft copy shall be made available for review by the Town and/or Town Counsel. 

e. A final document shall be prepared for filing at the Merrimack County Registry of Deeds, and shall be in a form and content acceptable to the Town and such affected abutting property owners. 

f. There will be a clean up/signoff from the Department of Environmental Services. 

g. All gravel removal to be in accordance with the Town of Dunbarton and State of New Hampshire requirements and standards. 

h. All Variance conditions will be listed on the final plan to be recorded at the Merrimack county Registry of Deeds.

i. All costs associated with the restoration of the property will be borne by the applicants.”

Jacques Belanger stated that he cleaned up the property himself.  He hauled off junk cars and took care of contaminated ground, etc.  The lot came to be from a subdivision which his father did which consisted of eight frontage lots on Old Hopkinton Road.  We built a single family home on this lot.  It has taken us eight or nine months to get our Certificate of Occupancy.  We now have an Occupany Permit.  We have an office in the basement of our home.  There are only two other residences on the entrance driveway in;  the Jore’s  which is 63 Old Hopkinton Road and Carol Sanchez and Carl Moorehead’s home which is beyond our home. 

Jacques Belanger read the requirements according to the Zoning Ordinance for a Home Occupation and how his business applies to a Home Occupation as follows: 

Home Occupation Provisions: 

a. Home Occupation – All home occupations must comply with the following provision in order to be permitted: 

1. Not more than one home occupation shall be carried on in a dwelling unit. 

Answer:  J. E. Belanger Land Surveying PLLC is the business being carried on. 

2. No more than one (1) nonresident of the home shall be employed therein: 

Answer:  Currently there is 1 full time non-resident


 1 Part time non-resident


 2 full time resident

We are proposing  3 full time non-residents.

3. The use is carried on strictly by the owner of the principle building and shall also reside in said building. 

Answer:  Property is owned by the Kimberly E. Belanger Revocable Trust, 2005 (Jacques E. Belanger is a Trustee) 

4. No more than twenty-five percent (25% of the existing net floor area of the principal building is devoted to such use. 

Answer:  The office area = 800 sf


Additional 400 sf for files and equipment

Storage throughout building.  Total building area including office basement and garage = 5,500 sf.  The use is 22%. 

5. There shall be no display of goods or wares visible from the street:  

Answer:  Nothing other than paper work produced (nothing physical produced to display)  We get supplies delivered by UPS.  Granite bounds are delivered occasionally.

6. No advertising on the premises other than a small non-electric sign not to exceed two (2) square feet in area and carrying only the occupants name and occupation. 

Answer:  No sign proposed at this time.   I don’t want a sign.  We are only in the yellow pages.  

7. The building or premises occupied shall not be rendered objectionable or detrimental to the residential character of the neighborhood because of exterior appearance, traffic, emission of odor, has(sp), smoke, dust, noise, electrical disturbance or in any other way;

Answer:  This is a Residential building with access with business access to the side and a lower level.  All work is performed inside and generally office work and light surveying equipment repairs or calibrations performed outside. 

8. A minimum of two (2) off-street parking spaces shall be provided: 

Answer:  5 spaces are provided at the office entrance.   Everything for the residence is on the upper side.  We have 42 acres of land.  

9. Not more than one (1) commercial vehicle in connection with such home occupation shall be stored on the premises.

Answer:  One vehicle is used primarily for business.  Currently a White 2005 Chevrolet Silverado with the business name displayed on side.  Parked at the lower office level. 

10. A certificate of occupancy for the proposed use is issued by the Building Inspector verifying conformance with the preceding standards. 

Answer:  See attached certificate of occupancy.  Any additional review from the Building Department needs to be clarified by the Zoning Board.  

Questions from the Board

Dan DalPra asked why he was seeking a Variance instead of a Special Exception.   Why doesn’t he come for a Special Exception instead of a Variance.  A Variance is “harder to sell” than a Special Exception.

Jacques Belanger stated he meets all of the requirements for a Home Occupation with the exception of number of employees.  He is requesting a Variance from the  number of employees within the Home Occupation.   Jacques Belanger stated this is a Home Occupation.  It is not a Commercial Application.  Just looking for a Variance to the Home Occupation.  I can’t see any reason to apply for a Special Exception.  

Ron Slocum stated he felt Jacques Belanger meets all the other conditions of the Home Occupation requirements.  That is why he is here  to request a Variance to a portion of the Home Occupation standards which is number of non-resident employees.  

Wayne Bracey stated that right now the applicant has more than one non-resident employee.  That is why he is  requesting a Variance to the Home Occupation.

Jacques Belanger stated that he believes a Special Exception is some sort of Commercial application.  We don’t build anything, etc.   This is not a commercial use.

John Herlihy stated you sell services.  Because of the  number of employees, it  is a Commercial Special Exception.   When you get past one non-resident employee, you are a Special Exception.   I feel it is more of a Special Exception than a Variance.  

Dan DalPra stated that a commercial business is an organization that makes money from what they do.  If this were a garage, it would be a different story.   If we pass it as a Variance, and it is understood to be a Commercial enterprise, what is there to stop a real commercial business .  

The Board noted that any change would have to come back to the Zoning Board for approval.  Kim Belanger and Jacques Belanger would have to come back to the Zoning Board if there were any changes.  

Questions for the granting of a Variance were addressed as follows by Jacques Belanger: 

a. Granting the variance would not have a diminution of the surrounding properties: 

Answer:  The primary use of this home on a 42 acre lot is residential and use of business on site is a home office.  There is only one commercial vehicle.  We currently employ one full time person and one part time person (who are non-residents).  This is a service type of business that is not objectionable or detrimental to the residential character of the neighborhood. 

b. Granting the variance would be a benefit to the public interest. 

Answer:  Considering that Dunbarton does not have a commercial zone, this business is keeping in line with other home occupations in place within the community.  Our company has consistently given back to the community in the form of monetary donations, in kind donations, as well as volunteer labor.  We consider ourselves a valuable resource to the Town of Dunbarton.  Additionally, we provide land surveying services to many clients in Dunbarton, and strive to keep the interest of Dunbarton in mind as we carry out our professional services.  

c. Denial of the variance would result in unnecessary hardship to the owner seeking it: 

Answer:  In order for us to successfully continue to run our business, it is necessary for us to use our home as office space.  Working out of our home also allows us to share in the responsibility of raising our children. 

d. Granting the variance would do substantial justice: 

Answer:  We’ve been operating this business in Dunbarton as a home occupation for the past nine years.  We would appreciate being able to continue making an honest living, paying our taxes, being socially responsible, and also being in conformance with zoning regulations. 

e. The use would not be contrary to the spirit of the ordinance; 

Answer:  A home occupation is allowed in every district in Dunbarton.  This home occupation is in compliance with every other provision as listed in the zoning regulations, and granting us a variance for no more than three non-resident employees would be keeping in the intent of the ordinance.  

Abutters were read as follows and noted all had been notified by certified mail: 

Hull Family Revocable Trust – Not Present

Jeff Merritt – Not Present

Patrick and Bonnie Payette – Not Present

Richard Rothford – Not Present

John/Michelle Murphy – Not Present

Lawrence/Bridgette Cook – Not Present

Dean/Deborah Jore – Not Present

Gary/Donna Duchesneau – Not Present

Charles/Jane Peitras – Not Present

Carol Sue Sanchez/Carl Moorehead – Present.  Carl Moorehead stated that he felt this was pretty foolish for Jacques Belanger to have to go through all this.  We purchased our property before he was there.  It makes sense to make it three employees instead of 1 ½.  You can’t see that from the road  and there is only occasional traffic.  There are no members of the public coming there.  We support Jacques Belanger’s request.

 Timothy Prescott/James/Thomas Sherwood – Not Present

The public hearing was closed.  

Board Discussion: 

Wayne Bracy stated he had no problem with the request. 

Ron Slocum stated he also had no problem with the request.  

John Herlihy stated he had two problems with the request as follows: 

1. Stated three non-resident employees is a “little bit much”.  

2. Stated he is a Trustee of his mother’s Trust, but that doesn’t make him the legal owner.  I think we should get a legal opinion as to whether Jacques Belanger is a legal owner of the property.  

At this point in the meeting, it was pointed out that Jacques Belanger is one of the Trustees of the Trust along with Kimberly Belanger, his wife.  

David Nault stated that both Kim Belanger and Jacques Belanger are listed as Trustees of the Trust.  He stated he didn’t have any problem about that.  

Kim Belanger stated that this was done for Estate Planning reasons.  Both she and Jacques are Trustees of the Trust.  The Trust is just a name.  It could be named anything.  There are no other interested parties in the Trust.  Only she and Jacques.  

John Herlihy stated we are here to protect everyone.  Three full-time employees is a lot of full-time employees.  Would still like to get a legal opinion about the Trust.

Wayne Bracy stated that Kim and Jacques Belanger are the only Trustees listed in the Trust.  This is Estate Planning.  

David Nault stated that in going back to the employees, we have to look at each application individually.  I don’t feel it is invasive having three full-time employees.  This type of business could easily be a home occupation.  It is no different than a regular residential home.  

Board asked about the septic design and if it would be able to handle three full-time employees, etc.  

Jacques Belanger stated that there is a toilet and a wash stand in the basement for the employees.  The septic system is oversized for the house.  It is an office type use.  The additional gallons of water to be used is not that much.  There will be probably 75 gallons of water per day per person.  225 gallons isn’t a lot of water use.  All toilets, etc. are low flow for 1.6 gallons.  It is an Energy Star Certified Home.  

It was noted the following members would be voting on the application: 


John Herlihy


David Nault


Ron Slocum


Dan DalPra


Wayne Bracy

MOTION: 

David Nault made a motion that the Dunbarton Zoning Board of Adjustment grant the request for a Variance to Article 4, Section D. 1. a. of the Dunbarton Zoning Ordinance from Kimberly E. Belanger Revocable Trust 2005, Kimberly and Jacques Belanger, Owners,  (I1-03-01) to allow the applicant to have up to three employees who do not live at the residence at a Home Occupation at property located on 61 Old Hopkinton Road in the Low Density District in Dunbarton, NH subject to the following conditions: 

1. That the use always be a Home Occupation  for a Land Surveyor only. 

2. That the Home Occupation only be allowed three full time non-resident employees. 

3. The Variance would cease if there is a change of use. 

Dan DalPra seconded the motion.  The motion passed unanimously. 

There being no further business, the meeting adjourned at 8:15 p.m. 









Respectfully submitted, 









Alison R. Vallieres, Secretary

