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DUNBARTON ZONING BOARD OF ADJUSTMENT

MONDAY, JUNE 11,  2007

TOWN OFFICES  7:00 P.M. 

The regular monthly  meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trottier presiding.  The following members were present: 


John Trottier, Chairman


John Herlihy, Vice Chairman


Alison Vallieres, Secretary


David Nault


Ron Slocum


Wayne Bracy, Alternate


Dan DalPra, Alternate


Other Town Officials: 


Kyle Parker, Building Inspector

Meeting Posting: 

The Chairman verified with the Secretary that the meeting notice had been posted in three public places throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted on the Dunbarton Web Page. 

Approval of Previous Month’s Minutes of Monday, May 14, 2007: 


John Trottier made a motion that the Dunbarton Zoning Board of Adjustment approve the meeting minutes of Monday, May 14, 2007 as written.  


Ron Slocum stated he would like to amend the minutes to state that the vote for John Herlihy for Vice Chairman of the Zoning Board was not a unanimous vote because he did not vote for John Herlihy for Vice Chairman of the Zoning Board of Adjustment.   Ron Slocum stated he wanted the minutes to state that he did not vote for John Herlihy.  


The minutes were amended to reflect the above.  


The amended motion was seconded by David Nault.  The following members abstained from the vote because they were not present at the meeting: 


John Herlihy


Dan DalPra


The motion to approve the amended minutes of the Monday, May 14, 2007 meeting was passed by a majority vote of the Dunbarton Zoning Board of Adjustment. 

7:00 p.m. – Scott Trickett (K1-3-3) on behalf of Neil and Virginia Williams, Owners – Request a Variance to Article 4, Section D.  1. e. of the Dunbarton Zoning Ordinance to  change the roof line of an existing non-conforming structure to provide for an additional 256 square feet of  living space in  an existing building  at property located on 4 Holiday Shore Drive in the Wetlands Conservation District in Dunbarton, NH

At this point in the Public Hearing, John Trottier confirmed the fact that Jacques Belanger was the  Surveyor for the applicant.    John Trottier made the following statement for the record:  

“In accordance with the Town of Dunbarton’s Code of Ethics, as adopted on March 13, 2001 Section I. C.  - Duty to Disclose,  I would like to publicly and for the record state that my wife Deborah, is currently employed by J. E. Belanger Land Surveying (Jacques Belanger) as the office manager. 

As a member of the Town of Dunbarton ZBA, I feel that I can give the Applicant fair and equal treatment as it relates to this evening’s request for a Variance.  Additionally, I feel I am not prejudiced to any degree regarding the pending matter, and I believe I can be totally fair and impartial.”

John Trottier asked if the applicant, any members of the public, or members of the Board had a problem with his serving on the Board as a voting member for this application.  

No members of the Zoning Board of Adjustment, the applicant or the General Public had any objections to John Trottier serving on the Board.

Scott Trickett appeared before the Dunbarton Zoning Board of Adjustment with a plan showing a proposed floor layout for the second floor of his home on 4 Holiday Shore Drive.  He stated he is trying to increase the living space in a home that presently has inadequate bedrooms.  There are two bedrooms, each being 9’ x 9’.  The additional space upstairs will be used for a Master Bedroom if it is approved.  He stated the area to be improved will be a truss structure and will give him a second floor bedroom of 16’ x 16’, or 256 square feet.  This would make the bedroom adequate for a couple.  

Mr. Trickett stated he has installed a new septic system, which the Board approved,  which is only designed for two bedrooms and no more.  He stated he is seeking a Variance for an increase in living space.  The footprint of the building will not change.  The new septic system is not a conventional system.  It is an updated system.  He would like a little more space for a Master bedroom.   Mr. Trickett supplied the Board with drawings showing the proposed changes.  (attached) 

Mr. Trickett stated that a more pitched roof would also be more conducive for snow removal, etc.  The roof needs to be replaced anyway.  That is why I redesigned the roof at this time.  He stated there were no “bearing” walls within the structure.  There is a five foot crawl space which has been sealed inside and outside against water.  He stated he has raised the wall height of the crawl space by 10” to prevent flooding, etc.  There will never be more than two bedrooms in the structure.  If the Town wishes to put that in writing, he stated he would agree to it.  There will always be only two bedrooms and one bathroom and no more.  

Abutters were read as follows and noted all had been notified by certified mail: 

Shane Larry Phelps – Not Present

Roland/Rita Brooks – Not Present

Lake Gorham Association, C/o Ann Marie Merrill – Not Present

Craig Greenwood – Not Present

Mark J. & Ann Marie Merrill – Not Present

Fred/Gayle Mansfield – Not Present

Dunbarton Conservation Commission – Not Present

Schauer Environmental Service – Not Present (Representing the applicant)

J. E. Belanger Surveying – Not Present (Representing the applicant)

Board Discussion: 

Ron Slocum stated that until recently with all the flooding going on each year, I probably would not have had a problem with this application.  The more I see the waters flooding and properties going under water, it has caused me to take a more serious look. We keep expanding living spaces and I think that we as a Town have an obligation to better manage than in the past.  I can understand homeowners wanting to expand to year round living space.   Are we shirking our duties by allowing this?  In Goffstown where the flooding was, these people moved back in and got flooded out the second year.  

The Board noted that the septic system has been upgraded.  It was noted that he was putting the bedroom within the roof line on the second floor.  The roof line will increase by 6’ from the existing structure.  

Dan DalPra stated he did not know what we would achieve by denying him the right to do this.  He is keeping the house where it is and not moving it any closer to the lake.  It looks like a tough building to live in with a family. 

John Herlihy stated he agreed with Ron Slocum and Dan DalPra.  To move the building is not right.  A couple of years ago, he would have just done it.  Now at least he is coming to the Board, and it is just living space.  I think there is a real hardship here.  I think it is the right step.  He only has two bedrooms.  I commend him for doing the right thing.  

John Trottier stated he didn’t have a problem with the request.  He is improving the situation. 

Ron Slosum stated there is no such thing as a flood proofed basement.  We, as a Town, need to look at these water flooded areas.  When these were built, they were going to be only three season homes.   We just keep expanding these areas.  It could get damaged next spring.  They now meet the requirements of year round residences.  

John Herlihy stated that he thinks they should fix them up to a point but should not move any closer to the water.  

Alison Vallieres stated he will still only have two bedrooms and one bathroom.  He is not increasing the footprint.  This is what he presently has.  She stated she had no problem with granting the Variance. 

David Nault stated he liked the fact that Mr. Trickett is keeping it looking like a cottage.   

Scott Trickett stated that the Town has prevented any other building around the lake by purchasing Conservation Land lake frontage across, etc.  There will be no other buildings around the lake.  No houses to look at from his.  I don’t like expanding closer to the lake either.  The septic has been replaced.  I have increased the height of the foundation by 10”.  I have raised it well above the level where the lake will flood it.  The house was dry on the hill it was on and now it is 10” higher.  

The application answered the questions necessary for the granting of a Variance as follows: 

a. No diminution in values of surrounding properties would be suffered; 

Answer:  No, it would increase the values.  

b. Granting the variance would be of benefit to the public interest; 

Answer:  I think so.  I am trying to make the property better.  

c. Denial of the variance would result in unnecessary hardship to the owner seeking it; 

Answer:  Yes, I have been waiting a long time for this to happen. 

d. Granting the variance would do substantial justice; and 

Answer:  Yes, it would allow me to live at my property, etc. 

e. The use would not be contrary to the spirit of the Ordinance.  

Answer:  It will remain a two bedroom house with one bathroom as it is now.  I will sign an agreement to that effect if necessary. 

Comments from the Public: 


NONE

John Trottier, Chairman, noted the following members would be voting on this application: 


John Trottier


John Herlihy


Alison Vallieres


David Nault


Ron Slocum

MOTION: 

John Herlihy made a motion that the Dunbarton Zoning Board of Adjustment grant the request from Scott Trickett (K1-3-3) on behalf of Neil and Virginia Williams, Owners for a Variance to Article 4, Section D. 1.e. of the Dunbarton Zoning Ordinance to change the roof line of an existing non-conforming structure to provide for an additional 256 square feet of living space in an existing building at property located on 4 Holiday Shore Drive in the Wetlands Conservation District in  Dunbarton, NH with the condition that the house remain at two bedrooms and one bathroom.  

David Nault seconded the motion. 

The motion passed by a majority vote as follows: 


Trottier – Yes


Herlihy – Yes


Vallieres – Yes


Nault – Yes


Slocum – No

Amy Cullum and Sylvio Thomas (B4-06-05) Request a Variance to Article 4, Section D. 1. a.  of the Dunbarton Zoning Ordinance to allow the applicants to enclose an existing screen porch in the setback and add 40.5 sq. feet and replace stone foundation in rear of existing house which is also within the setback at their property located on 56 Long Pond Road in the Low Density District in Dunbarton, NH

At this point in the Public Hearing, John Trottier confirmed the fact that Jacques Belanger was the  Surveyor for the applicant.    John Trottier made the following statement for the record:  

“In accordance with the Town of Dunbarton’s Code of Ethics, as adopted on March 13, 2001 Section I. C.  - Duty to Disclose,  I would like to publicly and for the record state that my wife Deborah, is currently employed by J. E. Belanger Land Surveying (Jacques Belanger) as the office manager. 

As a member of the Town of Dunbarton ZBA, I feel that I can give the Applicant fair and equal treatment as it relates to this evening’s request for a Variance.  Additionally, I feel I am not prejudiced to any degree regarding the pending matter, and I believe I can be totally fair and impartial.”

John Trottier asked if the applicant, any members of the public, or members of the Board had a problem with his serving on the Board as a voting member for this application.  

No members of the Zoning Board of Adjustment, the applicant or the General Public had any objections to John Trottier serving on the Board.

Amy Cullum and Sylvio Thomas appeared before the Board with a request for a Variance to enclose an existing screen porch to make a mud room, make a new foundation, replace a field stone wall with concrete foundation walls within the setback at their property.  (attached plans) 

She stated they had a problem with mildew and mold, and this would help correct the problem.  She stated the present mud room is  37.5 feet from the end of the property line so this enclosure would bring it to be 33’ from the end of the property line.  

The Board noted that the entire house is within the setbacks.  

Dan DalPra asked about the purpose of moving the wall.  

Amy Cullum stated it gets very cold in that room, and we feel it would be nice to have insulation and reduce the heat loss, etc.  

Abutters were read as follows and noted all had been notified by certified mail: 

Robert/Elizabeth Cannon – Not Present

Norris/Gabrielle Shatney Trust – Not Present

Diane Terrangi Trust – Tim Terrangi present.  He stated he had no objections to the granting of the Variance. 

W. & W. Orthman & Gardner – Not Present

Jean Koehler – Not Present

Jacques Belanger Surveying – Not Present (representing the applicant)

Board Discussion: 

Ron Slocum stated that there is no location of the well or septic system on the plan.  He stated that according to the Zoning Board, these must be shown on the Certified Plot Plan.  We have required all other applicants to do this.  Because of this, he felt the Zoning Board could not act on this request this evening. 

The applicants stated there is an artesian well located on the front of the house.  

John Trottier also stated he would not be comfortable in granting this request this evening because we have required all other applicants to have well and septic located on the plan.  

John Herlihy stated that we require the well and septic along with the distances from the right of way shown on the plan before we make a decision on all other applications.  We need the footage of the construction from the right of way.  

MOTION: 

John Herlihy made a motion that the Dunbarton Zoning Board of Adjustment continue the request for a Variance from Amy Cullum and Sylvio Thomas (B4-06-05) until the next meeting to allow them to get a Certified Plot Plan showing all the necessary information as required by the Zoning Board.  The motion was seconded and passed unanimously. 

Dunbarton 88 LLC (B3-2-1, B4-1-11, A4-1-15, A3-1-4) – Request a Modification of a Previously Granted Condition to a Special Exception to Article 6 (PRD, Planned Residential Development) to extend the deadline for the use of so-called Cross Road or Town Farm Road from July 1, 2007 to July 1, 2009 located on Route 13, Stark Highway South in the Low Density District in Dunbarton, NH


Attorney Richard Uchida appeared before the Dunbarton Zoning Board of Adjustment on behalf of his clients, Dunbarton 88 LLC regarding the use of Cross Road and extending the deadline for its use.  


Attorney Uchida stated he had been unable to reach an agreement with Lois Scheffler as yet but understood that she has legal counsel.  He stated the agreement referred to between the owners of the Golf Course and the property owners is a private agreement and has nothing to do with the Zoning Board of Adjustment.  


Attorney Uchida stated that the Dunbarton Zoning Board of Adjustment previously extended the deadline for the use of so-called Cross Road or Town Farm Road to July 1, 2007 last year but construction has not yet started, and they are requesting another extension to July 1, 2009.  Once we finished the construction, we would gate the road off and only use it for emergency purposes.  We have tried to get together with Lois Scheffler, but have been unable to.  The issues she raises are concerning the private agreement. (The condition of the road, the winter plowing and maintenance of her yard and that we were going to make Cross Road a public road.)  All of these are agreements we have made on a private basis.  I indicated that we remain committed to talk about these issues.  In a worse case, we would stay off Cross Road and bring our equipment down the new road and not use Cross Road.  We had hoped to use Cross Road.  We will patch the holes, put in new pavement.  It doesn’t affect our doing the golf course project.  The issues are private issues and request the Board to go ahead and approve the modification of the condition as requested.  

Ron Slocum stated the road that we are talking about the Mazalewski’s and Burnham’s own. 

The Board noted that others including the Country Club have rights to pass and repass.  It is a discontinued road since 1871.  

Ron Slocum asked what is our interest on the part of the Town?  Why are we hearing this?  Wouldn’t that be a private issue between the abutters and the Dunbarton 88 LLC.  The Country Club has access to this  road.   The Country Club would continue to use this road.  

John Trottier stated that is the access to the Country Club.  We were putting an end to that use.   We negotiated a point.   The Zoning Board of Adjustment has obligations to put any restrictions on the road.  We still have a vested interest.  

Ron Slocum stated he didn’t think we could modify a condition without the other two parties agreeing.  

Attorney Uchida stated the agreement between the developer and the abutters was for the convenience and protection of the abutters.  

Abutters were read as follows and noted all had been notified by certified mail: 


Hammond Revocable Trust of 2002 – Not Present


Glen Doten & Linn Kurkjian – Not Present


Keith Lavoie – Not Present


Joseph/Kathryn Azotea – Not Present


Arvid/Betsy Rain – Not Present


Glenn/Wendy Flaherty – Not Present


Julia/Arthur Thomas – Not Present


Mary Story Heirs – Not Present


Jean/Lisa Labrecque Revocable Trust – Not Present


Martha Bartlett, Bartlett Trust – Not Present


Nancy Kapisky – Not Present


Jeffrey/Evelyn Kantor – Not Present


Kevin/Marie McCarthy – Not Present


Rene/Ruth Nobert – Not Present


Andrew/Susan Dickinson – Not Present


Nichole French – Not Present

Benjamin Horne,  stated that there is a new owner of the Golf Course.  During the winter, the road was not plowed by the Country Club or anyone else.  There was no way it would be passable for emergency vehicles. There are potholes in the road and no one has attempted to fix them.  It is my understanding that whoever is granted an easement through there has the responsibility of maintaining and plowing the road and can’t say I am in favor of extending the deadline.  

Lois Ann Scheffler – Present.  Represented by Michael Keefe, Attorney from Keefe and Browne of Manchester.  Attorney Keefe stated he was in agreement with Ron Slocum’s assessment.  He stated that one half of Cross Road is owned by Mazalewski’s and the other half is owned by Burnham’s. It was resolved by the Court.   The easement cannot be expanded.  Because Dunbarton 88 LLC has not honored the maintenance issues, there is a lack of completion of agreement.  We are opposed to any extension of that agreement.  I believe we would be able to stop the use of the road based on this.  We want to go on record that we are opposed.  

John Trottier stated that the maintenance of that road is a part of the “horse trading” that was done two or three years ago partly to accommodate the use of the road and the abutters. 

Attorney Keefe stated that Curt Whittaker was out of the country last year when the public notice was sent to him.  At that time, Lois Ann Scheffler owned the property.  

Attorney Uchida stated that they were prepared to repair the road.  The maintenance is not part of the agreement.  It needs to be done.  Even if we never use the road, we are prepared to fix the road.  Let’s not confuse the private terms with this.  You just approved the modification of a condition.  

John Herlihy asked who owns the road. 

It was noted that the Burnhams, Lois Schaffler and the abutters.  This was established by the Court in September 2006.  It is a discontinued Town Road.  The abutters own to the middle of the road.  The golf Course owns an easement to pass and repass.  

Attorney Keefe stated the road will become abandoned.  

John/Kathleen Mazalewski – Present.  Stated she agreed with Ron Slocum’s assessment.  The request should be tabled and not voted on.  It is a private matter.  I think the Zoning Board doesn’t have jurisdiction.  I request the hearing be tabled.  

Henry and Joan Burnham – Not Present

Mary Jane Caron Revocable Trust – Not Present

Charles and Nancy Graybill – Not Present

Thomas J. /Melissa Maille – Not Present

Town of Goffstown – Not Present

David MacEachran – Not Present

J & J Realty Trust – Not Present

Kenneth/Jennifer Proulx – Not Present

Theresa Naser – Not Present

Town of Dunbarton – Not Present

Board Discussion:  

Dan DalPra stated he felt he would be incapable of voting one way or the other at this time with all this “stuff up in the air”.  It sounds like they had extensive discussions.  I am reluctant to extend something without the abutters’ blessing.  I am concerned about the golf course because it is a place where the public can go.  If there is a need for the public to access, and if they don’t have an access to it, it is not good.  I don’t know if the golf course building is used year around or not and if it is not being plowed, how is the public getting in?  I want to make sure the public is safe and don’t want to impinge on the abutter’s rights.    

John Trottier stated they are asking for an extension of a condition for two years.  As far as maintaining that road, there is an agreement in place.  I think it is a private issue.    Who would have to maintain the golf course road?  The abutters would have to pay for the plowing and upkeep of the road.  The agreement never had anything to do with the Zoning Board of Adjustment.   He stated we need to come to some sort of agreement.

Wayne Bracey stated that the golf course still has the right to use the easement, and they maintained the road many years ago.  

The Board noted that Cross Road and Country Club Lane are two separate roads.  Cross Road runs parallel to Route 13.  Lois Schaffler has an interest in both roads.  Easement law is fairly rigid.  This is not a public road.  

John Herlihy stated that the only reason that this was approved was because the abutters wanted it to happen.  That is where it all started and Mr. Whittaker got what he wanted.  Ben Horne got to keep his airport.  Abutters got golf privileges, etc.   They gave them a reasonable amount of time.  

Attorney Keefe stated that there are new abutters and the agreement has expired.  That is the problem.  The original agreement with Donahue requires that the owner and their successors be responsible for maintenance, etc.  Dunbarton 88 has not done anything.  They are defaulting on the easement.  

Attorney Uchida stated that the Board could extend the condition.  It doesn’t affect us.  We will bring construction equipment in between Hole 2 and 3 if they don’t extend it.  

John Trottier, Chairman, stated the following members would be voting on this application: 


John Trottier


John Herlihy


David Nault 


Alison Vallieres


Ron Slocum 

John Herlihy stated he was not for granting any more conditions.  Nothing has changes.  It has been sold once.  I am not in favor of granting this request. 

John Trottier stated he was not inclined to extending the time frame any more.  The disagreement is between them.  I don’t think we should get involved with that.  They will fulfill the requirement to get it.  

David Nault stated if they come up with an agreement, I would be more willing to grant it. 

Ron Slocum stated in the research I have done, I agree with Attorney Uchida.   I am totally in favor of removing the condition.  

MOTION: 

John Herlihy made a motion that the Dunbarton Zoning Board of Adjustment deny the request for a Modification of a Previously Granted Condition to a Special Exception to Article 6 (PRD, Planned Residential Development) from Dunbarton 88 LLC (B3-2-1, B4-1-11, A4-1-15, A3-1-4) to extend the deadline for the use of so-called Cross Road or Town Farm Road from July 1, 2007 to July 1, 2009 located on Route 13, Stark Highway South in the Low Density District in Dunbarton, NH.  John Trottier seconded the motion.   The motion passed by a majority vote as follows: 


John Trottier – Yes


John Herlihy – Yes


Alison Valliers – Yes


Ron Slocum – Yes


David Nault - No

Kristin & David Cater (C6-01-03)  (Michael & Louise Deturk, Owners) – Request a Special Exception/Variance to Article 4, Section A. 6.a 3 & 4  of the Dunbarton Zoning Ordinance to allow construction of an indoor riding academy and stables for which the proposed structure will exceed twenty-five percent (25%) of the existing net floor area of the principal building and the home occupation will not be in the principal building where the owner will reside at property located on 1201 Montalona Road in the Low Density District in Dunbarton, NH.


Robert Deshaies, Attorney for Kristin/David Cater, stated that the request for a Riding Academy and Stable was a permitted use under the Dunbarton Zoning Ordinance and therefore did not require a Special Exception.  


After discussion, the Board agreed that according to the Table of Uses, this was a permitted use within the Zoning Ordinance and did not require a Special Exception.  They also noted that this definitely was not a Home Occupation.  


The Board gave the applicants the option of withdrawing their application for a Special Exception.  


Based on the above information, the applicants withdrew their application.  

OTHER BUSINESS: 


Home Occupation – Jacques Belanger Surveying

John Herlihy stated that he wanted to notify the Building Inspector, Kyle Parker, that Jacques Belanger Surveying had moved from Rangeway Road to Old Hopkinton Road and that his survey business did not meet the requirements of a Home Occupation because he had more than one employee other than himself.  He requested Kyle Parker, Building Inspector, to inform Jacques Belanger that he needed to come before the Zoning Board of Adjustment.  

Planning Board – PRD Revisions:

After discussion, the Dunbarton Zoning Board of Adjustment reached a consensus of opinion that they would like to see the PRD Ordinance remain as it is presently written with a requirement that all PRD’s come before the Zoning Board of Adjustment as a Special Exception.  

Ron Slocum stated he felt that the Planning Board should act on PRD’s if they met the density requirement without going to the Zoning Board of Adjustment.  

There being no further business, the meeting adjourned at 9:10 p.m. 








Respectfully submitted, 








Alison R. Vallieres, Secretary

