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DUNBARTON ZONING BOARD OF ADJUSTMENT

MONDAY, NOVEMBER 19, 2007

DUNBARTON ELEMENTARY SCHOOL 7:00 P.M. 

The regular monthly meeting of the Dunbarton Zoning Board was held at the above time, date and place with Chairman John Trottier presiding.  The following members were present: 


John Trottier, Chairman


John Herlihy, Vice Chairman


Alison Vallieres, Secretary


David Nault


Ron Slocum


Wayne Bracy, Alternate


Dan DalPra, Alternate

Meeting Posting: 

The Chairman verified with the Secretary that the meeting notice had been posted in three public places throughout the Town and published in the Concord Monitor for one day.  In addition, the notice was posted on the Dunbarton Web Page. 

Approval of Previous Meeting Minutes:  Monday, October 22, 2007

MOTION: 

Dan DalPra made a motion that the Dunbarton Zoning Board of Adjustment approve the minutes of the previous meeting of Monday, October 22, 2007 as written.  The motion was seconded by David Nault.  The motion passed unanimously.  

7:00 p.m. – Paul and Lisa Modzeleski (B4-04-02) Request for a Variance to Article 4. B. of the Dunbarton Zoning Ordinance to allow them to add a family room to the rear of structure closer than 50 feet from the boundary  ( This will enclose an existing porch) at their property located on 280 Stark Highway South in the Low Density District in Dunbarton, NH

Paul and Lisa Modzeleski appeared before the Board to explain their request for a Variance.  Mr. Modzeleski stated that the rear of the home encroaches on the setback from the road.  This is an old pre-Civil War home and was built long before Zoning.  Without a Variance, they are unable to close in the existing porch.  The outside porch was there when they purchased the property.   The new area will be a little smaller than what is there now.  This is an in-law apartment for their in-laws.  They would like to have a screened in porch.  It will be strictly a screened in porch.  

John Trottier asked the applicants to revise the plan to reflect that the Part One Proposed Porch Addition has already been built.  (Building Permit was issued.) It should not be shown as Proposed.  He requested that the area for the Request for the Variance (Proposed Porch Addition Part Two) be shown as what was being requested for the Variance.  The way the plan is presently makes it confusing as to what is being requested for the Variance.  

Abutters were read as follows and noted that all had been notified by Certified Mail: 

Mary Story Heirs, R. Doucet – Not Present

Laurie/Andrew Stangle Trustees – Present.  Andy Stangle stated he would like to share with the Board that the work that the Modzeleski’s have done on the home has been wonderful, and we feel that Paul Modzeleski is a person who is a perfectionist.  We would like to recommend that his request be granted. 

Hammond Revocable Trust – At this point in the meeting, Andrew Stangle stated that he had spoken with Marty Hammond who is the abutter across the street regarding the Request for a Variance. He wanted to convey her thoughts that she would strongly support the granting of this Variance.  Whatever Paul and Lisa have done has only benefited the neighborhood.  

John Herlihy read the questions to Paul and Lisa Modzeleski required for the granting of a Variance as follows: 

a. No diminution in values of surrounding properties would be suffered;

Answer:  The proposed area will not be viewed from the road.  There will be no impact on other properties.  I don’t see how this would affect value of other surrounding properties.  

b. Granting the variance would be of benefit to the public interest; 

Answer:  This would be improving the value of the home.  

c. Denial of the variance would result in unnecessary hardship to the owner seeking it; 

Answer:  It won’t be a financial hardship.  It is the home we live in, and it would make our home better.  

d. Granting the variance would do substantial justice; and:

Answer:  Being the fact that it is an old home, and the Zoning laws changed after the home was already built, we would like some relief.   

e. The use would not be contrary to the spirit of the Ordinance.  

Answer:  We are not changing the use of the home at all.  It would enhance the value of the home.  

Questions from the Board: 

John Trottier asked if the room would be heated.  

Mr. Modselski stated it would be heated. 

John Trottier, Chairman, stated the following members would be voting on this application this evening: 


John Trottier


John Herlihy


Alison Vallieres


Ron Slocum


David Nault

MOTION: 

John Herlihy made a motion that the Dunbarton Zoning Board of Adjustment grant the request from Paul and Lisa Modzeleski (B4-04-02) for a Variance to Article 4. B. of the Dunbarton Zoning Ordinance to allow them to add a family room to the rear of the structure closer than 50 feet from the boundary.  (This will enclose an existing porch) at their property located on 280 Stark Highway South in the Low Density District in Dunbarton, NH with the condition that the construction does not occur until a revised plan is given to the Town clarifying the area associated with this variance.  John Trottier seconded the motion.  The motion passed unanimously. 

David Barkie (Barkie Holdings, LLC, Owner) (I3-4-2) Requests a Special Exception to allow him to construct motor vehicle fueling facilities at an existing retail store with eating and drinking facilities known as Page’s Country Store and Deli at his property located on Route 77 and Old Fort Lane in the Low Density District in Dunbarton, NH

At this point in the meeting, Alison Vallieres recused herself from the Board for the David Barkie Request.  

At this point in the Public Hearing, John Trottier confirmed the fact that Jacques Belanger was the Surveyor for the applicant.    John Trottier made the following statement for the record:  

“In accordance with the Town of Dunbarton’s Code of Ethics, as adopted on March 13, 2001 Section I. C.  - Duty to Disclose, I would like to publicly and for the record state that my wife Deborah, is currently employed by J. E. Belanger Land Surveying (Jacques Belanger) as the office manager. 

As a member of the Town of Dunbarton ZBA, I feel that I can give the Applicant fair and equal treatment as it relates to this evening’s request for a Variance.  Additionally, I feel I am not prejudiced to any degree regarding the pending matter, and I believe I can be totally fair and impartial.”

John Trottier asked if the applicant, any members of the public, or members of the Board had a problem with his serving on the Board as a voting member for this application.  

No members of the Zoning Board of Adjustment, the applicant or the General Public had any objections to John Trottier serving on the Board.

John Herlihy stated that in the past, Mr. Barkie had donated money to his daughter to go to Australia.  He felt that he could be unbiased in his decision.  If either the applicant or any member of the Board or the public felt that he should step down from the Board in this case, he would.  There were no objections from the applicant, members of the Board or members of the public to John Herlihy serving on the Board.  

At this point in the Public Hearing, John Trottier, Chairman, turned the meeting over to Richard Uchida, Attorney for the applicant, David Barkie.  Attorney Uchida stated Mr. Barkie is requesting a fueling facility at his property.  This property is within the Manufactured Housing District in Dunbarton.  The proposed use is permitted by Special Exception in this District.  

Attorney Uchida stated that this is a “state of the art” facility.  This is much improved over what this Board looked at several years ago.  There is a similar facility in Auburn near Lake Massabesic right off the exit which employs the same type of facility.  This site has had a chance to grow up since the store was put in.  We believe our proposal addresses many concerns that were raised back in 2002.  The following people will be testifying on behalf of this application: 


Jennifer McCourt, Project Engineer


Ken Currier, Atlantic Valuation Consultants, Property Evaluation


Steve Pernaw, Traffic Impact Assessment


James Elliott, JGI Eastern, Inc., Geotechnical Environmental Construction and Materials

                           Testing

John Trottier, Chairman, stated that he would allow the meeting to continue until 10:00 p.m.  At that time, the meeting will be continued until the next month.   The Board is not going to make a decision on this project this evening.  Abutters and the general public will all have an opportunity to speak at future meetings.

PROPOSAL OVERVIEW

1. Jennifer McCourt, Project Engineer, presented design plans (as submitted with application) for the Page’s Country Store and Deli including site improvements associated with the proposed motor vehicle fueling facility.  Design plans included the following: existing conditions, site, grading, canopy elevations, lighting, details, erosion control devices, aboveground storage tank (AST) plan and details 

Ron Slocum asked if the lighting at the proposed AST has to stay on 24 hours a day. 

Answer:  Yes, for security reasons.  Lighting will be directed down. 

Wayne Bracey asked if they would be filling in the existing well.  They stated they would be abandoning in accordance with New Hampshire department of Environmental Services (NHDES) standards.  

Dan DalPra asked if this well could be made a monitoring well.  

Jennifer McCourt stated it could be but there are others in better locations.     

Dan DalPra asked if it was flexible poly plastic pipes. 

Jenn McCourt stated they were.  

Dan DalPra asked if the footing is susceptible to frost.  

Jenn McCourt stated there is a drain line next to it.  

Dan DalPra asked if she were comfortable that this won’t move.  

McCourt stated, yes.  The footing is on grade.  With the test pits seasonal high water table was 5’ – 8’.  

John Trottier asked that the applicant take note of the questions which may result in lengthy discussion and report back to the Board at a subsequent meeting.  

Jenn McCourt acknowledged that the AST plans incorrectly indicate two driveways onto Old Fort Lane, only one driveway is proposed onto Old Fort Lane. 

Jenn McCourt presented a chart identifying advantages to the proposal which include: 

ABOVE GROUND TANK DESIGN-


VISUAL INSPECTION OF TANKS-NOT HIDDEN UNDERGROUND


SPILL PREVENTION AND COUNTERMEASURE PLAN 

PROVISIONS ABOVE STATE AND EPA STANDARDS


SECONDARY CONTAINMENT DIKE WITH DOUBLE-WALLED TANK


COVERED DIKE

THREE TIMES TANKER TRUCK UNLOADING AREA DIKE CAPACITY 

SECONDARY CONTAINMENT DUCT PIPE WITH DOUBLE WALLED FUEL PIPING

STORMCEPTOR SYSTEM EXCEEDS CONVENTIONAL OIL/WATER SEPARATOR TECHNOLOGY

STORMCEPTOR CAPACITY IS OVER FOUR TIMES MAXIMUM VOLUME  

BIOSWALE CONSTRUCTION 

BATTERY BACKUP TO LEAK MONITORING SYSTEMS

POSITIVE LIMITING BARRIER STORAGE CAPACITY EXCEEDS REQUIRED CAPACITY  

DISPENSER PUMP LOCKS REMOVED

OVERSIZED DISPENSER CANOPY

Ron Slocum asked Jennifer McCourt if there was a life span for the Bio-retention pond.  

Jennifer McCourt stated about ten years.  Maintenance is critical and it needs to be monitored on a regular basis.  

Ron Slocum asked if there is some reason the Bio-retention pond is put on the front of the property instead of the back of the property.  

Jennifer McCourt stated that is basically where most of the water goes towards that direction.  Major flow that comes from the site goes to that corner.  

TRAFFIC IMPACT ASSESSMENT 

Stephen G. Pernaw, Stephen G. Pernaw and Company, Inc. presented / summarized the October 2007 Traffic Impact Assessment (as submitted with application) for the proposed fuel pump addition to the Page’s Country Store and Deli.  Stephen Pernaw summarized the traffic impact assessment that included data collection / traffic volumes, future traffic projections, site generated traffic, traffic volume increases, level of service for selected intersections, findings and conclusions.  

Based upon existing and projected traffic volumes, it was recommended that the Route 77 driveway be widened to provide a left and right-turn lane and the driveway be improved to allow for fuel delivery vehicles. Additionally, the existing bypass lane on Route 77 was found to be appropriate for the existing and projected traffic.  “No Parking” signs are recommended to be installed on the south side of Route 77.  The New Hampshire Department of Transportation (NHDOT) has updated the Driveway Permit to permit the changes in use of the Route 77 driveway, and to widen the site driveway as recommended.

Jenn McCourt stated they had planned to add the No Parking signs on Route 77.

David Nault asked about the B Rating.  Don’t know what the explanation is on Page 23.  

It was noted that a B rating is waiting between 10 – 15 seconds.  The driveway off to the side of the site is low use.  It is being used for two way traffic today.  

Wayne Bracey asked if it was ever brought up about a 4th Stop Sign at the Route 77/13 intersection.  Having one free lane presents a hazard.  

HYDROGEOLOGIC ASSESSMENT

James Elliott,  Environmental Professional II,  JGI Eastern, Inc. (JGI) presented / summarized the May 8, 2007 File Review Summary and Opinion Page’s Country Store Dunbarton, New Hampshire and the April 11, 2007 Spill Control and Countermeasure Plan (SPCC) (as submitted with application). 

JGI reviewed New Hampshire Department of Environmental Services (NHDES) files to evaluate the causes of petroleum product releases reported for AST facilities and to access whether the releases involved facilities designed in accordance with current environmental requirements.  JGI concluded that the causes of petroleum product releases included traffic accidents, tank system failures, human error, incidental spills, and undetected leaking underground piping. 

 JGI performed a Hydrologic Assessment which included a subsurface exploration at the site.  It was found that the site is underlain by a deposit of glacial till on top of bedrock.  Groundwater was encountered at 5 to 8 feet below the ground surface and flows in an easterly direction and the estimated groundwater velocity is 100 feet per year.

JGI has prepared a SPCC plan for the Page’s Country Store.  The SPCC plan is intended to prevent discharges of petroleum products to surface waters.  The SPCC plan includes best management practices (BMPs) to prevent product releases and environmental impacts.  BMPs for the site include spill cleanup kits, engineered drainage systems, facility inspections and reports, employee training, security and contingency planning.

Wayne Bracey asked if the well is being moved because of protection.  

Answer:  There is plenty of room on the property.  The applicant plans to grout the well up.  

Dan DalPra – Inquired about the inspection reports being maintained by the owner.  What happens to the reports?  

Answer:  The owner retains them for three years.  Typically, the facility needs to keep record of these.  

Wayne Bracey noted there will be training of personnel.  What are you talking about?  

Answer:  Any fuel handling personnel is the responsible person on site.  

John Herlihy asked about the bio-retention pond.  What is the life expectancy on that?  

Answer:  As long as they are properly maintained, approximately ten years.  

John Herlihy asked what you do with it in ten years. 

Answer:  You “muck” it out and re mix and change the soils, etc.  Don’t see a lot of maintenance on these.  These are new.  No long term history. 

John Herlihy – Asked if there is also a gravel aquifer beneath the site? Aware of a bedrock aquifer there.  No way can you determine how much water is in any nearby aquifer of assessing that type of aquifer storage. 

Answer:   USGS has maps on this.  They have some maps and they can make estimates.  They have done some intense mapping.  Bedford and Auburn have very deep wells.  Unless you have a leak, it is not an issue.  Oil wants to float, not sink into the water.


PROPERTY EVALUATION
Mr. Ken Currier, Atlantic Valuation Consultants (AVC) presented / summarized the September 13, 2007 letter (as submitted with application). AVC conducted research of sales of residential properties near existing convenience stores with gasoline sales.  There research and analysis indicate no adverse impact of the nearby residential property values. 

The September 13, 2007 letter stated that “In our research and analysis we have found no diminution in value to adjacent properties resulting from the development of a convenience store with gasoline sales in a commercial zone or an area that is under going transition to commercial activity.”

 Wayne Bracey asked when this survey was performed.

Answer:  At the end of 2006 and the beginning of 2007.  

Attorney Richard Uchida stated the following: 

1. These elements show there is no devaluation to property values and also we look at Nesta vs. the Town of Meredith.  In the immediate area around the site, but also around the area.  We don’t feel there is going to be a diminution in property values.  

2. The ordinance states that if a development will create a hazard, etc.  Under a hazard, something has to happen.  We believe that we have eliminated the creation of a hazard.  This site is going to be safer in terms of its down loading of fuel or fuel getting out.  We are going to be able to prevent this like no other property in Dunbarton.  This far exceeds what the State requires.  

John Trottier asked the following and requested the Applicant provide a response to the following at a subsequent meeting: 

1. Is the AST approval still valid? 

2. Will fire Suppression be required for the AST area? 

3. Plan indicates elimination of lights and putting in new lights, please clarify plan.  That was one of the issues in past meetings. 

4. Plan indicates a 6’ high fence around the AST.  Is this a chain link fence?

5. It appears the location of the truck unloading area will be difficult to negotiate due to proposed parking spaces.  

6. Provide detail for the roll over berm. 

7. Provide detail of berm/ditch to divert runoff to bio-retention pond.

8. Appears the site will only use a Stormceptor not a catch basin, please clarify. 

9. Provide detail of security light at AST.

10. AST plans indicate two accesses to Old Fort Lane, site plan indicates only one access to Old Fort Lane, please clarify.  

11. Please clarify 4” and 6” storm drains which are indicated on AST plans and details. 

12. Please provide drainage plans which were not included in the Drainage Calculations. 

13. Please provide source and assumptions for sizing calculations for the sedimentation basin.

Abutters were read as follows and noted all had been notified by certified mail: 


Karen Gincott – Present.  Karen Gincott stated her name was now Karen Cusano and she was represented by Amy Manzelli, Attorney, Sulloway & Hollis.  (Letter attached)

Attorney Amy Manzelli presented / summarized her November 19, 2007 letter and stated the following: 

She represented Karen and Tom Cusano, Patricia Shearin, and Laraine Allen.  She was here to speak on her clients behalf in their opposition to the request for a Special Exception.  The abutters feel that the application fails to present sufficient evidence that they meet the requirements of a Special Exception.  

A summary of uses permitted at the site are the existing retail eating and drinking establishment.  The Special Exception was granted in early 1990’s.  This application seeks to add yet another third use permitted by a Special Exception.  Because the record on this goes back to the 1990 Special Exception, we would like the complete record brought forward.  

John Trottier asked if she had the complete record to be added to this application.  She stated she did and would provide the complete record to the Board and the Applicant.  

There have been at least two modifications to the approved site plan which includes lighting and pavement.

We don’t feel the applicant has met the burden of proof.  With regard to the requirement of the applicant reporting monthly, the applicant has to comply with these requirements.  

Attorney Manzelli presented historic evidence from real estate appraisers regarding devaluation of property values. (Corrigan Company, and DeWolfe, letters attached)

The applicant relies on the new AST permit and in general the plan as presented by the members representing the applicant tonight.  What we would like to submit to the Board, with the “State of the Art” equipment is if you don’t do the maintenance or training required according to the regulations, it doesn’t matter.    There is no way the Special Exception criteria can be satisfied.  More times than not, it is not if it is going to happen, it is when.  Most times these mistakes are caused by human error.  It is very likely to happen.  There is another point of this application that seems to be doing a little bit of an end run.  When you have an underground storage facility, it requires you to have a 500’ setback because of possible leaks.  If you have an above ground tank, and underground lines, there is no setback.  NHDES has picked up that there is enough reason to apply rules. They are presently working on rules.  This is “Food for Thought”.  

John Trottier – Stated the only public water supply would be the well on the site.  

What is going to happen to the ice cream window?  It is only seasonal.  There has been no mention of ATV and snowmobile use of this gasoline site.  How are they going to be accessing this site? What are their numbers?  

In 2001 – 2002, they applied for a Special Exception to have a (1) retail store, (2) eating establishment and (3) gas station.  The Board denied the application because the Board found they did not meet the criteria.  Subsequently, the current store was built according to a Special Exception that had been granted in the early 1990’s only for the uses of retail and eating and drinking establishment.  The only new use being proposed was a gas station.  

It appears that a gas station was the particular use that the Board found did not satisfy the criteria for a Special Exception.  

In conclusion, the Special Exception was denied in 2002.  The Board should deny this Special Exception for a gas station.  


In addition, the permit for the facility from DES has expired as of November 17, 2007.  

John Gilbert, GeoInsight – Stated he was contacted by Patty Shearin, to do an initial review of the material submitted and offer comments to the Board as to whether the applicant has satisfied the requirements for a Special Exception.  I have prepared a letter to her.  (Attached)  John Gilbert presented / summarized his October 22, 2007 letter. 

Karen Gincott Cusano – Present, 10 Old Fort Lane.  Submitted evidence for the record (attached letter with attachments)   Karen Cusano then presented / summarized her November 19, 2007 letter and stated the following:

Their property surrounds the property on the back.  Tom Cusano, my husband, owns the house on the east.   We can actually see the store particularly in the evening.  We are asking the Board to deny a use that would allow the sale of gas and which was denied in 2002 by the Zoning Board.   We have a major problem with property values.  Who wants to live next to a gas station?  The curb appeal, traffic and odors that are created lower our property values.   They say they are “state of the art” equipment.  But I don’t know what “state of the art” benefits.   The area has a residual effect on your property.  The fear of future contamination.  

Concerned about the traffic and safety.  What about the traffic that isn’t already there.  You put in more services to draw more customers.   Didn’t speak about ATV’s.  Also very concerned about the next time when they want to put in diesel fuel.  Then they will come back and ask about diesel.  There will be huge trucks then.  Trucks currently park in the front of the store on Route 77 and line up requiring others to go around them.  

The key is as a Board; don’t put a gas station in a place where people rely on ground water.  We already have a gas station less than a mile away.  It is only going to serve people who don’t live in Dunbarton.  Not just the abutters.  In 1992, Town approved a small scale convenience store.  A 2002, proposal was denied by the Board because we didn’t want a large scale convenience store.  

In presentations, we have been told great things to assure us.  We constantly will see outside storage at the facility from our house.  Our property abuts the store and is littered with coffee cups. 

One of the original conditions was no paving.  The Planning Board agreed to the paving.  The Planning Board said they could override the Zoning Board, we rely on the Boards.  They can do what they want.  They were supposed to have six lights.  Now they have 16 lights.  We were told they could put up two big poles.  We want what the Board originally decided.  There is propane being sold on the site.  There is a propane tank.  There was to be no sale of propane or gas on site.  There will be lighting on the canopies designed to attract customers.  Have talked to a lot of convenience stores.  You operate a business and get customers in so you can get some money.  We know because we run a business also.  

John Herlihy stated he wanted the applicant to provide USGS maps of the aquifer.  

MOTION: 

A motion was made, seconded and passed unanimously to continue the Public Hearing until the next meeting to be held on Monday, December 10, 2007.   








Respectfully submitted, 








Alison R. Vallieres, Secretary

